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In the
SUPREME COURT

of the
STATE OF IDAHO

HILLSIDE LANDSCAPE CONSTRUCTION ,
INC . , an Idaho Corporation ,

FILE[ - CO

P1aintiff-Appel1ant-Cross Respondent ,

v.

I..... ~

CITY OF LEWISTON , an Idaho Municipal Corporati~
Defendant-Respondent-Cross Appellant .

CLERK'S RECORD ON APPEAL

Appealed from~ the District Court of the
Second Judicial District of the State of Idaho ,
in and for the County of Nez Perce
The Honorable Jeff M. Brudie
Supreme Court No . 37398-2010

Ron T . Blewett
ATTORNEY FOR PLAINTIFF-APPELLANT
Brian K. Julian
ATTORNEY FOR DEFENDANT - RESPONDENT

~~.~

I
II
I

RON T. BLEWETT
Idaho State Bar No. 2963
CLARK and FEENEY
The Train Station, Suite 201
13th and Main Streets
P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
Attorneys for Plaintiff-AppellantfCross-Respondent

IN THE SUPREME COURT OF THE STATE OF IDAHO
HILLSIDE LANDSCAPE CONSTRUCTION,
INC. , an Idaho corporation,

)
)

Docket No. 37398-2010

)

Plaintiff-Appellant, Cross-Respondent,

)

Nez Perce County Docket
No. CV09-02S11

)

vs.

)
)

CITY OF LEWISTON, an Idaho municipal
corporation,

STIPULATION TO CORRECT
RECORD UNDER I.A.R. 30.I(a)

)
)
)

Defendant-Respondent, Cross-Appellant. )
)
)

**********
COMES NOW, the parties pursuant to I.A .R. 30.1 (a) and stipulate that the record should be
corrected as provided herein.
A copy of Plaintiff's Complaint is set forth in the record at page 5 through page 127 . The
original Complaint filed with the District Court contained tabbed exhibit designations identifying by
letter the exhibits which were attached to the Complaint. The original record on appeal inadvertently
omitted the tabbed exhibit designations. The exhibits attached to the original Complaint in the record
are correctly identified as follows :

STIPULATION TO CORRECT RECORD
UNDER I.A.R. 30.1 (a)

1

Ice to Record

.rl

.11ibit C
Exhibit D
Exhibit E
Exhibit F
Exhibit G
Exhibit H
Exhibit I
Exhibit J
Exhibit K
Exhibit L

R. Vol. I, pp. 14-95
R. Vol. I, pp. 96-98
R. Vol. I, pp. 99-106
R. Vol.1,pp.107
R. Vol. I, pp. 108-109
R. Vol. I, pp. 110-111
R. VoU, pp. 112-115
R. Vol. I, p. 116
R. Vol. I, pp. 117-121
R. Vol. I., p. 122
R. Vol.I,pp.123 -125
R. Vol. I, pp. 126-127

DA TED the _/~( day of September, 2010.
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Ron T. Blew tt, a member of the firm.
Attorneys for Hillside Landscape Construction, Inc.,
Plaintiff-Appellant & Cross-Respondent
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Attorneys for Defendant-Respondent & Cross-Appellant
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IN THE SUPREME COURT OF THE STATE OF IDAHO

HILLSIDE LANDSCAPE CONSTRUCTION,
INC, an Idaho Corporation,
Plaintiff-Appellant,
Cross Respondent,
SUPREME COURT NO. 37398-2010
v.
CITY OF LEW STON, an Idaho
Municipal corporation,
Defendant-Respondent,
Cross Appellant.

CLERK'S RECORD
Appeal from'the District Court of the Second Judicial District
of the State of Idaho, in and for the County of Nez Perce

BEFORE THE HONORABLE JEFF M. BRUDIE, DISTRICT JUDGE

Counsel for Appellant

Counsel for Respondent

Mr. Ron T. Blewett
The Train Station, Suite 201
P 0 Drawer 285
Lewiston,
0 83501

Mr. Brian Julian
POBox 7426
250 S Fifth St, Ste 700
Boise, 10 83707-7426
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Case: CV-2009-0002511 Current Judge: Jeff M. Brudie
Hillside Landscape Construction Inc vs. City Of Lewiston

Hillside Landscape Construction Inc vs. City Of Lewiston
Date

Code

User

11/30/2009

NCOC

KATHY

New Case Filed-Other Claims

Jeff M. Brudie

ATTR

KATHY

Plaintiff: Hillside Landscaper Construction INC
Attorney Retained Ronald T Blewett

Jeff M. Brudie

CaMP

KATHY

Complaint Filed for injunction delaratory an other Jeff M. Brudie
relief

FSUM

KATHY

Summons Filed

Jeff M. Brudie

MOTN

KATHY

Motion for temporary restraining order

Jeff M. Brudie

AFFD

KATHY

Affidavit of Ron Blewett

Jeff M. Brudie

MISC

KATHY

Brief in support of TRO

Jeff M. Brudie

MISC

KATHY

Cash Bond in supportof TRO

Jeff M. Brudie

SNDC

PAM

Bond Posted - Cash (Receipt 346199 Dated
12/2/2009 for 3000.00)

Jeff M. Brudie

NOAP

PAM

Notice Of Appearance

Jeff M. Brudie

ATTR

PAM

Defendant: City Of Lewiston Attorney Retained
Don L Roberts

Jeff M. Brudie

ORDR

PAM

Temporary Restraining Order

Jeff M. Brudie

HRSC

PAM

Hearing Scheduled (Hearing 12/14/200909:00
AM) TRO

Jeff M. Brudie

12/4/2009

AFSV

PAM

Affidavit Of Service--Served Kari Kuchmak, City
Clerk, City of Lewiston: 12-1-09

Jeff M. Brudie

12/8/2009

AFSV

PAM

Affidavit Of Service--Served Doug Havens
Subpoena: 12-6-09

Jeff M. Brudie

AFSV

PAM

Affidavit Of Service--Served Jay Krauss
Subpoena: 12-4-09

Jeff M. Brudie

AFSV

PAM

Affidavit Of Service--Served Lynn Moss
Subpoena: 12-6-09

Jeff M. Brudie

CaNT

PAM

Continued (Hearing 12/21/200909:00 AM) TRO Jeff M. Brudie

PAM

Amended Notice Of Hearing
12-21-09 @ 9:00am--Plaintiffs Motion for TRO

Jeff M. Brudie

NOTC

PAM

Notice of Substitution of Counsel
Brian K. Julian for Don Roberts for Defendant

Jeff M. Brudie

ATTR

PAM

Defendant: City Of Lewiston Attorney Retained
Brian K Julian

Jeff M. Brudie

ANSW

PAM

Answer and Demand for Jury Trial

Jeff M. Brudie

MISC

PAM

Objection to Temporary Restraining Order and
Petition for Injunction--Defendant

Jeff M. Brudie

12/16/2009

AFSV

PAM

Affidavit Of Service--Served Joy Schwank
Subpoena: 12-14-09

Jeff M. Brudie

12/17/2009

NOTC

PAM

Notice of Service of Exhibits

Jeff M. Brudie

BRFD

PAM

Plaintiffs Reply Brief in Support of Preliminary
Injunction

Jeff M. Brudie

12/1/2009

12/9/2009

12/14/2009

REGISTER OF ACTIONS

Judge

1

User: DEANNA
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Case: CV-2009-0002511 Current Judge: Jeff M. Brudie
Hillside Landscape Construction Inc vs. City Of Lewiston

Hillside Landscape Construction Inc vs. City Of Lewiston
Date

Code

User

Judge

12/21/2009

MINE

PAM

Minute Entry
Hearing type: TRO/Preliminary Injunction
Hearing date: 12/21/2009
Time: 9:05 am
Courtroom:
Court reporter: Linda Carlton
Minutes Clerk: Pamela Schneider
Tape Number: Crtrm 1
Plaintiff: Ron Blewett

HRHD

PAM

Hearing result for Hearing held on 12/21/2009
09:00 AM: Hearing Held TRO/Preliminary
Injunction

Jeff M. Brudie

DCHH

PAM

Hearing result for Hearing held on 12/21/2009
09:00 AM: District Court Hearing Held
Court Reporter: Linda Carlton
Number of Transcript Pages for this hearing
estimated: 150 pages
TRO/Preliminary Injunction

Jeff M. Brudie

DENY

JANET

Motion Denied (PLF'S Mtn for Injunction

Jeff M. Brudie

OPOR

JANET

Opinion & Order on Injunction Relief (Crt lifts TRO Jeff M. Brudie
entered 12/2/09)

JDMT

PAM

Judgment--Plaintiffs Petition for Injunctive Relief
is Denied--Plaintiffs Complaint & Causes of
Action Against Defendant are Dismissed With
Prejudice

Jeff M. Brudie

CDIS

PAM

Civil Disposition entered for: City Of Lewiston,
Defendant; Hillside Landscape Construction Inc,
Plaintiff. Filing date: 1/27/2010

Jeff M. Brudie

APSC

DEANNA

Appealed To The Supreme Court

Jeff M. Brudie

DEANNA

Filing: L4 - Appeal, Civil appeal or cross-appeal to Jeff M. Brudie
Supreme Court Paid by: Blewett, Ronald T
(attorney for Hillside Landscape Construction Inc)
Receipt number: 0002305 Dated: 2/3/2010
Amount: $101.00 (Check) For: Hillside Landscape
Construction Inc (plaintiff)

BNDC

DEANNA

Bond Posted - Cash (Receipt 2306 Dated
2/3/2010 for 280.00)

Jeff M. Brudie

BONC

DEANNA

Condition of Bond Estimate for clerk's recordi

Jeff M. Brudie

BNDC

DEANNA

Bond Posted - Cash (Receipt 2307 Dated
2/3/2010 for 520.00)

Jeff M. Brudie

BONC

DEANNA

Condition of Bond Estimate for Reporter's
Transcript

Jeff M. Brudie

NTAP

DEANNA

Notice Of Appeal

Jeff M. Brudie

MOTN

PAM

Motion for Attorney's Fees and Costs
Defendant

Jeff M. Brudie

Jeff M. Brudie

Defendant: Stephen Adams

12/29/2009

1/27/2010

2/2/2010

2/4/2010

~ISTER~CTIONS Affidavit of Stephen Adams in Support of Motion

for Attorney's Fees and Costs

Jeff M. Brudie

2
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Case: CV-2009-0002511 Current Judge: Jeff M. Brudie
Hillside Landscape Construction Inc vs. City Of Lewiston

Hillside Landscape Construction Inc vs. City Of Lewiston
Date

Code

User

2/4/2010

NTHR

PAM

Notice of Telephonic Hearing--3-3-1 0 @
9:30am--Defendant's Motion for Attorney's Fees
and Costs

Jeff M. Brudie

HRSC

PAM

Hearing Scheduled (Hearing 03/03/2010 09:30
AM) Defendant's Motion for Attorney's Fees and
Costs

Jeff M. Brudie

MEMO

PAM

Memorandum in Support of Motion for Attorney's
Fees and Costs

Jeff M. Brudie

NTHR

PAM

Amended Notice of Hearing--3-4-10 @
9:30am--Defendant's Motion for Attorney's Fees
and Costs

Jeff M. Brudie

CO NT

PAM

Continued (Hearing 03/04/2010 09:30 AM)
Telephone Defendant's Motion for Attorney's
Fees and Costs

Jeff M. Brudie

2/16/2010

MOTN

PAM

Motion to Disallow Costs--Plaintiff

Jeff M. Brudie

2/23/2010

BNDO

DEANNA

Bond Converted to Other Party (Transaction
number 302 dated 2/23/2010 amount 474.50)

Jeff M. Brudie

2/25/2010

BRFD

PAM

Brief in Support of Motion to Disallow Fees &
Costs

Jeff M. Brudie

NTAP

DEANNA

Amended Notice of Appeal

Jeff M. Brudie

2/26/2010

SCRT

DEANNA

Supreme Court Receipt - Order Suspending
Appeal

Jeff M. Brudie

3/2/2010

MISC

PAM

Response to Motion to Disallow Fees &
Costs--Defendant

Jeff M. Brudie

3/4/2010

HRHD

PAM

Hearing result for Hearing held on 03/04/2010
Jeff M. Brudie
09:30 AM: Hearing Held Telephone Defendant's
Motion for Attorney's Fees and Costs

DCHH

PAM

Hearing result for Hearing held on 03/04/2010
Jeff M. Brudie
09:30AM: District Court Hearing Held
Court Reporter: Linda Carlton
Number of Transcript Pages for this hearing
estimated: Less than 100 pages
Telephone
Defendant's Motion for Attorney's Fees and Costs

MINE

PAM

Minute Entry
Jeff M. Brudie
Hearing type: Defs mtn atty fees & costs/Plfs mtn
disallow
Hearing date: 3/4/2010
Time: 9:35 am
Courtroom:
Court reporter: Linda Carlton
Minutes Clerk: Pamela Schneider
Tape Number: Crtrm 1
Plaintiff: Ronald T. Blewett

2/5/2010

Judge

Defendant: Brian K. Julian
DEANNA

Supreme Court Receipt - Amended Notice of
Appeal filed at the SC

3/10/2010

SCRT

3/12/2010

NEIDSTER OWlWmIONS Notice of Cross Appeal

Jeff M. Brudie
Jeff M. Brudie

3
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Date: 4/1/2010

Time: 10:18 AM

ROA Report
Case: CV-2009-0002511 Current Judge: Jeff M. Brudie
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Hillside Landscape Construction Inc vs. City Of Lewiston

Hillside Landscape Construction Inc vs. City Of Lewiston
Date

Code

DEANNA

Filing: L4 - Appeal, Civil appeal or cross-appeal to Jeff M. Brudie
Supreme Court Paid by: Julian, Brian K
(attorney for City Of Lewiston) Receipt number:
0006032 Dated: 3/22/2010 Amount: $101.00
(Check) For: City Of Lewiston (defendant)

OPOR

PAM

Opinion & Order on Motion for Costs and Attorney Jeff M. Brudie
Fees

MISC

PAM

Jeff M. Brudie
**Court Orders Defendant City of Lewiston is
entitled to costs as a matter of right in the amount
of $58.00**

MISC

PAM

**Court Orders Defendant City of Lewiston's
Jeff M. Brudie
Motion for discretionary costs and attorney's fees
is hereby Denied**

MISC

DEANNA

Exhibits placed in main vault in metal file cabinet.

3/12/2010

3/16/2010

3/31/2010

Judge

User

REGISTER OF ACTIONS

Jeff M. Brudie

4

1
2
3

4

RON T. BLEWETT
Idaho State Bar No. 2963
CLARK and FEEJ\TEY
Attorneys for Plaintiff
The Train Station, Suite 201
13th and Main Streets
P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

5
6
7

HILLSIDE LANDSCAPE CONSTRUCTION,
INC., an Idaho corporation,
Plaintiff,

8
9

10
11

vs.

CITY OF LEWISTON, an Idaho municipal
corporation,
Defendant.

12

13
14
15

)
)
)
)
)
)
)
)
)
)
)
)
)

Case

~ \I 0'9 - 0251.1
r;

~~-------------

COMPLAINT FOR INJUNCTIVE,
DECLARATORY & OTHER RELIEF

**********
COMES NOW the plaintiff, by and through its attorney of record, and for a cause of action
against the defendant complains and alleges as follows:

16
17

JURISDICTIONAL ALLEGATIONS
18

19
20

21
22

1)

Hillside Landscape Construction, Inc. ("Hillside") is an Idaho corporation, at all

material times duly licensed by Idaho's Public Works Contractors Board to act as contractor for the
public works here in question.

23
2)

The City of Lewiston is an Idaho municipal corporation.

3)

This action arises out ofa public works construction project located in Lewiston, Nez

24

25
26

COMPLAINT FOR INJUNCTIVE,
DECLARA TORY & OTHER RELIEF

1

LEWISTON, IDAHO 83501

Perce County, Idaho.
GENERAL ALLEGATIONS
1
2

4)

The City of Lewiston solicited re-bids for its Bryden Canyon Golf Course Irrigation

3

System Replacement (herein the "Solicitation"). A true copy of the bid advertisement and project

4

manual for the Solicitation is attached as Exhibit "A".

5

5)

The City of Lewiston contemplated an expenditure of over $100,000 in respect to the

6

Solicitation, and the Solicitation was governed by Idaho law, including without limitation, Idaho
7
8
9

10
11

12

Code Section 67-2805(3).
6)

That I.e. §67-2805(3) allows competitive bidding through either of two alternate

procedures, commonly known as either "Category A" or "Category B" bids.
7)

In determining which party a contract may be awarded to under a "Category A" bid

under I.e. §67-2805(3), the City is only allowed to consider the amount of the bid, bidder

13

compliance with administrative requirements of the bidding process, and whether the bidder is
14
15

16
17
18

qualified by holding the requisite public works license, and the City shall award the bid to the
qualified bidder submitting the lowest responsive bid.
8)

For a "Category B" bid under I.C. §67-2805(3), competitive bidding procedures are

only open to licensed public works contractors who also meet supplemental qualifications

19

established by the political subdivision. The solicitation for Category B bids is to be in two stages,
20
21

the initial stage determining supplemental prequalifications for licensed contractors, followed by a

22

stage during which bid prices will be accepted only by prequalified contractors. Disappointed

23

contractors under "Category B" bids who comply with statutory procedures may appeal bidder pre-

24

qualification disputes to the State ofIdaho Public Works Contractors Licensing Board.

25

26

COMPLAINT FOR INJUNCTIVE,
DECLARATORY & OTHER RELIEF

2
LAW OFFICES OF

CLARK AND FEENEY{)
LEWISTON, IDAHO 83S01

9)

Within and as part of the Solicitation for the Bryden Canyon Golf Course Irrigation

System Replacement, the City of Lewiston did not follow or comply with the "Category B" bid
1

2

requirements ofLe. §67-2805(3)(b). No bidder pre-qualifications were established under LC. §67-

3

2805(3)(b ).

4

10)

5

The City of Lewiston instead solicited "Category A" bids for the Bryden Canyon Golf

Course Irrigation System Replacement under LC. §67-2805(3)(a).

6

11)

As a part of the project manual for the "Category A" Solicitation attached as Exhibit

7
8

"A," the City set up and specified bidder qualifications in violation ofLe. §67-2805(3)(b). True

9

copies of portions of the Proj ect Manual setting up such qualifications are attached as Exhibit "B".

10

Plaintiff Hillside timely objected to the City in writing, providing the City a copy of the statute. A

11

true copy of the objection is attached as Exhibit "C". Pursuant to I.e. §67-2805(3)(a), by letter of

12

October 23,2009, the City of Lewiston responded to the objection by stating the City's position that
13
14
15

16
17
18

the specifications and bidding process are in conformance with state law. No further explanation
was offered. A true copy ofthe City's response is attached as Exhibit "D".
12)

Hillside submitted the low bid for the solicitation of$868,380, which was $80,620

lower than Landscapes Unlimited, LLC., the next high bidder at $949,000. Landscapes Unlimited
further qualified its bid, by submitting with its bid a statement of "Irrigation Bid Clarifications", a

19

true copy of which is attached as Exhibit "E", and the high bid was therefore on different terms than
20
21

solicited, was non-confirming and non-responsive and did not comply with administrative

22

requirements of the bid process.

23
24

13)

The City of Lewiston hired an out-of-state consultant to assist in preparing bid

specifications and in review of the bids. In evaluation of the bids, on or about October 23, 2009 the

25

26

COMPLAINT FOR INJUNCTIVE,
DECLARA.TORY & OTHER RELIEF

3
LAW OFFICES OF

CLARK AND FEEN Ey7
LEWISTON, IDAHO 83501

City of Lewiston's consultant advised the Parks and Recreation Director that plaintiff was a good
1
2

3
4
5

contractor, but according to the qualification requirements stated in the proj ect manual, Hillside did
not meet the criteria. A true copy ofthe consultant evaluation is attached as Exhibit "F".
14)

Mr. Lynn Moss, the City's Parks and Recreation Director, had responsibility for this

public works bid. On October 28,2009, the Parks and Recreation Director in tum advised the City
Manager and other City officials that Plaintiff Hillside did not meet the qualifications for bidding.

6

A true copy of the Director's report is attached as Exhibit "G".
7
8

15)

That the City staff gave notice to Hillside, indicating that the notice was pursuant to

9

IC 67-2805(a)(ix) and (x) and providing in part that it was recommending that the City Council

10

reject plaintiffs low bid and award to high bidder Landscapes Unlimited. A true copy ofthe notice

11

is attached as Exhibit "H".

12

16)

Hillside obj ected to improper rej ection of its Category A bid on qualification grounds,

13

14

and objected to the award to a non-conforming high bidder. Objections were submitted both orally

15

and as set forth within its written objection, a true copy of which written objection is attached as

16

Exhibit "I".

17

17)

The City Council then met, followed staff recommendations, and rejected Hillside's

18

low bid finding that it did not meet "minimum specifications". The only "minimum specifications"
19
20

21
22
23
24

the City determined that Hillside did not meet are the qualification standards improperly included
within its project manual and which qualification standards are attached as Exhibit "B".
18)

After formal council action, the City then provided a Notice under

I.e.

2805(3)(a)(ix) of rejection ofthe low bid, a true copy of which is attached as Exhibit "J". The only
"minimum specifications" that the City alleged plaintiff did not meet were the qualification standards

25
26

§67-
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improperly set out within the proj ect manual for the "Category A" bid, which qualification standards
are attached as Exhibit "B".
1

2

3
4
5

19)

Hillside then timely objected to the rejection of its low bid pursuant to LC. §67-

2805(3)(a)(x). A true copy of Hillside's objection is attached as Exhibit "K".
20)

On November 23,2009 the City Council denied Hillside's objection.

21)

That out of an abundance of caution, Hillside attempted to appeal the bidder

6

qualification dispute to the Idaho Public Works Contractors' Licensing Board as a "Category B"
7

8

dispute, pursuant to I.C. §67-2805(3)(b). Although the board expressed "great concern" the Board

9

was unable to take jurisdiction of the qualification dispute as a "Category B" bid, because the City

10

had solicited a "Category A" bid. A true copy of the correspondence from the Public Works

11

Contractor Licensing Board of November 16, 2009, is attached as Exhibit "L".

12

22)

That the conduct of the City Council prompting this suit is:

13
14
15

a)

A blatant and intentional disregard of statutory bid procedures in an apparent
attempt to accommodate the City's internal desires in violation oflaw; and,

b)

Unreasonable and without foundation under I.e. §12-121 and LR.e.P.
54(e)(1); and,

c)

Without reasonable basis in fact or law under I.e. § 12-117(1); and,

d)

In deprivation of Hillside's due process rights in violation of 42 U.S.C. 1983,

16
17
18

entitling Hillside to an award of attorney fees and costs under 42 U.S.C.
1988.

19
20
21

COUNT 1: INJUNCTIVE RELIEF! TRO

22

23)

The forgoing allegations are incorporated here.

24)

As low bidder, Hillside has a property interest in its bid and in any award of a

23

24
25

contract, and in compliance with statutory bid procedures.

2 6
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25)

The City of Lewiston is engaging in conduct which is resulting and will continue to

result in immediate and irreparable injury or loss and damage to Hillside. Specifically, the City is
1

2

violating Idaho's public bid laws: (a) by improperly soliciting bidder qualifications under a Category

3

A bid, thereby depriving Hillside of Category B qualification appeal and review rights; (b) by failure

4

and refusal to comply with Category B standards; (c) by rejecting a Category A bid based on

5

qualifications established in violation ofLC. §67-2805(3)(b); (d) by awarding a contract to a high

6

bidder; (e) by awarding a contract to a non-responsive non-conforming bidder who did not comply
7

8
9

10

with administrative bid requirements; and (f) by conducing itself with blatant, knowing and
intentional disregard ofthe law. Hillside will suffer irreparable injury if the City awards or enters the
contract with a high bidder or if another bidder is allowed to proceed with the work.

11
12

26)

That any award or contract with Landscapes Unlimited in the premises is illegal and

27)

That Hillside has submitted herewith a cash bond of$3,000 pursuant to Rule 65(c),

void.

13
14

15
16
17

in the form of a check payable to the clerk of the court.
That the Court should enjoin the City from award and from contracting and from

28)

performance high bidder with Landscapes Unlimited.

18

COUNT 2: INJUNCTIVE RELIEF/ PRELIMINARY INJUNCTION

19

29)

The forging allegations are incorporated here.

30)

Hillside has a clear legal, statutory and equitable right to injunction.

31)

Hillside has a well grounded fear of immediate and continued irreparable injury loss

20
21
22
23

24

and damage.
32)

The facts are resulting in continued actual and substantial injury to Hillside.

25
26
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33)

Hillside is entitled to injunctive relief and the TRO should be made permanent.
COUNT 3: DECLARATORY RELIEF

1

2

3
4

5

34)

The forging allegations are incorporated here.

35)

An actual controversy exists and the court should declare the rights duties and

obligations status and other legal relations of the parties pursuant to I.e. § 10-1201 et. seq. Among
other things, the court should declare that the City did not comply with statutory bid requirements

6

and that any award or contract is to any bidder other than Hillside is illegal and void.
7

COUNT 4: DEPRIVATION OF DUE PROCESS AND PROPERTY RIGHTS

8
9

36)

The forging allegations are incorporated here.

10

37)

The City has deprived plaintiff of the right of appeal and review of bid qualification

11

12

disputes under "Category B" bidding, directly and proximately depriving plaintiff of due process
rights, and entitling plaintiff to injunctive relief, declaratory relief, and damages under 42 U.S.e.

13
1983.

14
15

38)

Plaintiff is entitled to an award of attorney fees under 42 U.S.e. 1988.

16

WHEREFORE, plaintiff respectfully prays:

17

1)

18

For a temporary restraining order barring the City from contracting with Landscapes

Unlimited.

19
2)

For declaratory relief and a permanent injunction:

20
21
22

a)

That the City failed to abide by the referenced bid statute.

b)

Barring the City from contracting with any entity under the Solicitation other
than plaintiff Hillside.

c)

Prohibiting the City from considering qualifications other than public
licensure as an award criteria for this category A bid.

23
24

25
26
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d)

1
2

3)

3

4

Requiring the City to comply with Idaho's public solicitation standards and
laws, including without limitation compliance with the Category A bidding
procedures if no qualification beyond licensure is to be established, and
compliance with Category B bidding procedures if bidder qualifications
beyond licensure are to be established.

That the court retain jurisdiction to afford such further and additional relief is as

appropriate based on its declarations.

5

4)

For consequent damages in an amount to be proven at trial.

5)

For an award of fees and costs of suit under authority referenced in paragraph 22

6)

For all other just relief

6

7
8
9

10

above

DATED this 30 th day of November, 2009 .

11

CLARK and FEEN

12

By__________~--~b-~--------------Ron T. Blewett, a embe
Attorneys for Plaintiff.

13

14
15

16
17
18

19
20

21
22
23
24

25
26
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1
2

STATE OF IDAHO
;}
"Y0 "- ~
County of

)
) ss.

)

3

CLIFF YOCHUM, being first duly sworn on oath, deposes and says:

4

That he is the President of Hillside Landscape Construction, Inc., plaintiffherein; that he has

5

read the foregoing Complaint, knows the contents thereof and the facts stated therein are true to the

6

best of his knowledge, information and belief.
7

8
9

10

SUBSCRIBED AND SWORN to before

11
12

13

HUM8EIYO~

Notary Pul;)ltc .
State of Idaho

14
15
16
17
18

19

20

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 30 th day of November, 2009, I caused to be served a true and correct
copy of the foregoing document by the method indicated below, and addressed to the following:

o

Mr. Don L. Roberts

~.Mail

~and Delivered
o
Overnight Mail
o
Telecopy

City of Lewiston
P . O. Box 617
Lewiston, ill 83501

21
22

I

By.______-.~------------~-------------

23

Attomeyfor

24
25
26
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ISPWC -ADVERTISEMENT FOR BIDS
CITY OF LEWISTON, IDAHO
PROJECT TITLE: Bryden Canyon Golf Course Irrigation System Replacement Re-bid
Separate sealed BIDS for the Bryden Canyon Golf Course Irrigation System Replacement Project and other
related work will be received by the Owner at the office of Central Purchasing, City of Lewiston, 1134 "F"
Street, Lewiston, Idaho 83501, until 2:00 p.m. local time on Thursday October 22, 2009, and then at said
office publicly opened and read aloud.
The work involves the complete replacement of the irrigation system at Bryden Canyon Golf Course, to include
new sprinklers, control valves, 2" to 10" HDPE piping, control system, and electrical wiring. It is the intent of
these documents to describe the work required to complete this project in sufficient detail to secure comparable
bids. All parts or work not specifically mentioned which are necessary in orderto provide a complete installation
shall be included in the bid and shall conform to all Local, State and Federal requirements.
The Project Manual, Drawings and Exhibits are available for viewing at the following:
1) Lewiston City Hall, Central Purchasing, 1134 F Street, PO Box 617, Lewiston ID 83501
2) City of Lewiston website, www.cityoflewiston.org, under "Bid Opportunities"
Official bidding documents may be obtained at the office of Central Purchasing located at 1134 F Street,
Lewiston, ID 83501 upon payment of a non-refundable fee of One Hundred Dollars ($100) for each set. First
Class USPS shipping will be provided without additional charge. Other methods are at requester's expense.
Contractors who submit a bid must be a planholder of record.
A MANDATORY Pre-bid conference will be held atthe Bryden Canyon Golf Course Clubhouse, 445 O'Conner
Rd, Lewiston, ID 83501 on October 15, 2009 at 1:00 p.m.
In determining the lowest responsive bid, the Owner will consider all acceptable bids on a basis consistent with
the bid package. The Owner will also consider whether the bidder is a responsible bidder.
Before a contract will be awarded for work contemplated herein, the Owner will conduct such investigation as is
necessary to determine the performance record and ability of the apparent low bidder to perform the size and
type of work specified under this Contract. Upon request, the bidder shall submit such information as deemed
necessary by the Owner to evaluate the bidder's qualifications.
In order to be considered a Qualified Bidder, the bidder must hold a current Idaho Public Works Contractor's
License in golf course construction and have previously completed the following work:
The Contractor and his Irrigation Foreman must have completed a minimum of eighteen (18) holes (1-18
hole or 2-9 hole) golf course project(s) in the past three (3) years for which he/she was responsible for all
aspects of construction of a new irrigation system installed on an existing golf course. For this work, the
Contractor and his Irrigation Foreman must have installed the system(s) with all HDPE pipe.
All bids must be signed and accompanied by evidence of authority to sign.
Bids must be accompanied by Bid Security in the form of either a bid bond, certified check, cashiers check or
cash in the amount of five percent (5%) of the amount of the bid proposal. Said bid security shall be forfeited to
the City of Lewiston as liquidated damages should the successful bidder fail to enter into contract in accordance
with their proposal as specified in the Instructions to Bidders.
The City of Lewiston reserves the right to reject any or all proposals, waive any nonmaterial irregularities in the
bids received, and to accept the proposal deemed most advantageous to the best interest of the City of
Lewiston.
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CITY ·OF LEWISTON
Parks & Recreation Department

Bryden Canyon Golf Course
Irrigation System Replacement Re-bid
Project No. 35-014

Project Manual Inserts
For the
Idaho Standards for Public Works Construction
2008 Edition

Prepared by:
City of Lewiston, Parks & Recreation Department
POBox617
Lewiston, Idaho 83501
Phone (208) 746-3671, ext 240
In consultation with
RRI, Inc.
6468 W Clifton Place
Littleton, CO 80128
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ISPWC -ADVERTISEMENT FOR BIDS
CITY OF LEWISTON, IDAHO
PROJECT TITLE: Bryden Canyon Golf Course Irrigation System Replacement Re-bid
Separate sealed BIDS for the Bryden Canyon Golf Course Irrigation System Replacement Project and other
related work will be received by the Owner at the office of Central Purchasing, City of Lewiston, 1134 "F"
Street, Lewiston, Idaho 83501, until 2:00 p.m. local time on Thursday October 22, 2009, and then at said
office publicly opened and read aloud.
The work involves the complete replacement of the irrigation system at Bryden Canyon Golf Course, to include
new sprinklers, control valves, 2" to 10" HDPE piping, control system, and electrical wiring. It is the intent of
these documents to describe the work required to complete this project in sufficient detail to secure comparable
bids. All parts or work not specifically mentioned which are necessary in order to provide a complete installation
shall be included in the bid and shall conform to all Local, State and Federal requirements.
The Project Manual, Drawings and Exhibits are available for viewing at the following:
1) Lewiston City Hall, Central Purchasing, 1134 F Street, PO Box 617, Lewiston ID 83501
2) City of Lewiston website, www.cityoflewiston.org, under "Bid Opportunities"
Official bidding documents may be obtained at the office of Central Purchasing located at 1134 F Street,
Lewiston, ID 83501 upon payment of a non-refundable fee of One Hundred Dollars ($100) for each set. First
Class USPS shipping will be provided without additional charge. Other methods are at requester's expense.
Contractors who submit a bid must be a plan holder of record.
A MANDATORY Pre-bid conference will be held at the Bryden Canyon Golf Course Clubhouse, 445 O'Conner
Rd, Lewiston, ID 83501 on October 15,2009 at 1:00 p.m.
In determining the lowest responsive bid, the Owner will consider all acceptable bids on a basis consistent with
the bid package. The Owner will also consider whether the bidder is a responsible bidder.
Before a contract will be awarded for work contemplated herein, the Owner will conduct such investigation as is
necessary to determine the performance record and ability of the apparent low bidder to perform the size and
type of work specified under this Contract. Upon request, the bidder shall submit such information as deemed
necessary by the Owner to evaluate the bidder's qualifications.
In order to be considered a Qualified Bidder, the bidder must hold a current Idaho Public Works Contractor's
License in golf course construction and have previously completed the following work:
The Contractor and his Irrigation Foreman must have completed a minimum of eighteen (18) holes (1-18
hole or 2-9 hole) golf course project(s) in the past three (3) years for which he/she was responsible for all
aspects of construction of a new irrigation system installed on an existing golf course. For this work, the
Contractor and his Irrigation Foreman must have installed the system(s) with all HDPE pipe.
All bids must be signed and accompanied by evidence of authority to sign.
Bids must be accompanied by Bid Security in the form of either a bid bond, certified check, cashiers check or
cash in the amount of five percent (5%) of the amount of the bid proposal. Said bid security shall be forfeited to
the City of Lewiston as liquidated damages should the successful bidder fail to enter into contract in accordance
with their proposal as specified in the Instructions to Bidders.
The City of Lewiston reserves the right to reject any or all proposals, waive any nonmaterial irregularities in the
bids received, and to accept the proposal deemed most advantageous to the best interest of the City of
Lewiston.
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ISPWC - BIDDER'S CHECK LIST
The Bidder's Check List is offered to assist the prospective bidder in checking his/her Bid. This
checklist does not relieve the Bidder from properly completing his/her Bid.
Check off when completed:
1._ _ Are all blank spaces filled out on Bid Form?
2. __ Have questions arising from the bidding, contract, specifications or plans been submitted
to the proper authority and resolved in the proper manner?
3. _ _ Are Bid amounts shown correctly as well as extensions and totals? Recheck for errors or
omissions. Both lump sum and unit prices must be shown in words and figures.
4. _ _ Are authorized signatures properly affixed to the Bid form, giving also title, Idaho Public
Works Contractor license number, evidence of authority to sign, etc.?
5.

Have all sod work and electrical contractors to whom work will be awarded been
listed, as well as the number of their Idaho Public Works Contractor license?

6. _ _ Have all contractors, suppliers, individuals or entities as required in the Instructions to
Bidders been listed?
7. _ _Have all Addenda been received and acknowledged with the proper signature on the Bid
Form?
8. _ _ ln order for a Bid to be considered, the Bid form, Bid Security, naming of subcontractors
form, and other required attachments must be placed in a properly addressed sealed
envelope and delivered to the specified authority prior to the time designated for the bid
opening.
9. _ _Has Bid Security been enclosed?
10._Has Bidder performed examinations in accordance with the Instructions to Bidders?
11._Has Bidderineluded additional information as required in Article 7 of the Bid Form?

00050 - 1

COMPLAINT FOR INJUNCTIVE,
DECLARATORY & OTHER RELIEVE

20

INSTRUCTIONS TO BIDDERS
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ARTICLE 1 - DEFINED TERMS

1.01
Terms used in these Instructions to Bidders will have the meanings indicated in the General Conditions and
Supplementary Conditions. Additional terms used in t,~ese Instructions to Bidders have the meanings indicated below
which are applicable to both the singular and plural thereof:
A. Bidder-The individual or entity who submits a Bid directly to OWNER.

B. Issuing Office--The office from which the Bidding Documents are to be issued and where the bidding
procedures are to be administered.
C. Successful Bidder-The lowest responsible Bidder submitting a responsive Bid to whom OWNER (on the
basis of OWNER's evaluation as hereinafter provided) makes an award.
D. Engineer and/or Engineer's Consultant -The City of Lewiston Parks & Recreation Department,
consultation with the City Engineer and the Engineer's consultant, RRl, Inc.

III

ARTICLE 2 - COPIES OF BIDDING DOCUMENTS

2.01
Complete sets of the Bidding Documents in the number and for the deposit sum, if any, stated in the
Advertisement or Invitation to Bid may be obtained from the Issuing Office. The bidding documents may also be
viewed in a "read only" format at the City of Lewiston's website www.cityofiewiston.org under "Bid Opportunities."
2.02
Complete sets of Bidding Documents must be used in preparing Bids; neither OWNER nor ENGINEER nor
ENGINEER' S CONSULTANT assumes any responsibility for errors or misinterpretations resulting from the use of
incomplete sets of Bidding Documents.
2.03
Owner and Engineer and/or Engineer's Consultant in making copies of Bidding Documents available on the
above terms do so only for the purpose of obtaining Bids for the Work and do not confer a license or grant for any other
use.

ARTICLE 3 - QUALIFICATIONS OF BIDDERS

3.01
To demonstrate Bidder's qualifications to perform the Work, within five days of OWNER's request Bidder
shall submit written evidence such as financial data, previous experience, present commitments, and such other data as
may be called for below.
A. Qualification Questiormaire
3.02
Idaho Code 54-1902 requires Bidder and subcontractors to have the appropriate Public Works Contractor's
License to submit a Bid or proposal for this project. The necessary Idaho Public Works License for this project is
Specialty Construction, Class A, or higher, category l8100-G0if Course Construction. This project will also
require the Bidder to either use an Idaho Public Works Electrical Subcontractor or have the appropriate electrical
license (s): 1) both an Idaho electrical license Gourneyman level or higher) and an Idaho electrical contractors
license, or 2) an Idaho Electrical Public Works Contractor's License. This project does not involve any federal
funding.
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ARTICLE 4 - EXAMINATION OF BIDDING DOCUMENTS, OTHER RELATED DATA, AND SITE

4.01 Subsurface and Physical Conditions

A. The Supplementary Conditions identifY:
1. Those reports of explorations and tests of subsurface conditions at or contiguous to the Site that Engineer
and/or Engineer's Consultant has used in preparing the Bidding Documents.

2. Those drawings of physical conditions in or relating to existing surface and subsurface structures at or
contiguous to the Site (except Underground Facilities) that ENGINEER AND/OR ENGINEER'S CONSULTANT has
used in preparing the Bidding Documents.
B. Copies of reports and drawings referenced in paragraph 4.01.A will be made available by OWNER to any
Bidder on request. Those reports and drawings are not part of the Contract Documents, but the "technical data"
contained therein upon which Bidder is entitled to rely as provided in paragraph 4.02 of the General Conditions has
been identified and established in paragraph 4.02 of the Supplementary Conditions. Bidder is responsible for any
interpretation or conclusion Bidder draws from any "technical data" or any other data, interpretations, opinions or
information contained in such reports or shown or indicated in such drawings.

4.02

Underground Facilities

A. Information and data shown or indicated in the Bidding Documents with respect to existing Underground
Facilities at or contiguous to the Site is based upon information and data furnished to Owner and Engineer and/or
Engineer's Consultant by owners of such Underground Facilities, including OWNER, or others.
4.03

Hazardous Environmental Condition

A. The Supplementary Conditions identifY those reports and drawings relating to a Hazardous Environmental
Condition identified at the Site, if any, that ENGINEER AND/OR ENGINEER'S CONSULTANT has used in
preparing the Bidding Documents.
B. Copies of reports and drawings referenced in paragraph 4.03.A will be made available by OWNER to any
Bidder on request. Those reports and drawings are not part of the Contract Documents, but the "technical data"
contained therein upon which Bidder is entitled to rely as provided in paragraph 4.06 of the General Conditions has
been identified and established in paragraph 4.06 of the Supplementary Conditions. Bidder is responsible for any
interpretation or conclusion Bidder draws from any "technical data" or any other data, interpretations, opinions, or
information contained in such reports or shown or indicated in such drawings.

4.04
Provisions concerning responsibilities for the adequacy of data furnished to prospective Bidders with respect
to subsurface conditions, other physical conditions and Underground Facilities, and possible changes in the Bidding
Documents due to differing or unanticipated conditions appear in paragraphs 4.02, 4.03, and 4.04 of the General
Conditions. Provisions concerning responsibilities for the adequacy of data furnished to prospective Bidders with
respect to a Hazardous Environmental Condition at the Site, if any, and possible changes in the Contract Documents
due to any Hazardous Environmental Condition uncovered or revealed at the Site which was not shown or indicated in
the Drawings or Specifications or identified in the Contract Documents to be within the scope of the Work appear in
paragraph 4.06 of the General Conditions.
4.05
On request, OWNER will provide Bidder access to the Site to conduct such examinations, investigations,
explorations, tests, and studies as Bidder deems necessary for submission of a Bid. Bidder shall fill all holes and clean
up and restore the Site to its former condition upon completion of such explorations, investigations, tests, and studies.
4.06
Reference is made to Article 7 of the Supplementary Conditions for the identification of the general nature of
other work that is to be performed at the Site by OWNER or others (such as utilities and other prime contractors) that
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relates to the Work for which a Bid is to be submitted. On request, OWNER will provide to each Bidder for
examination access to or copies of Contract Documents (other than portions thereof related to price) for such other
work.
4.07

It is the responsibility of each Bidder before submitting a Bid to:

A. examine and carefully study the Bidding Documents, including any Addenda and the other related data
identified in the Bidding Documents;

B. visit the Site and become familiar with and satisfY Bidder as to the general, local, and Site conditions that may
affect cost, progress, and performance of the Work;
C. become familiar with and satisfY Bidder as to all federal, state, and local Laws and Regulations that may affect
cost, progress, or performance of the Work;
D. carefully study all reports of explorations and tests of subsurface conditions at or contiguous to the Site and all
drawings of physical conditions in or relating to existing surface or subsurface structures at or contiguous to the Site
(except Underground Facilities) which have been identified in the Supplementary Conditions as provided in paragraph
4.02 of the General Conditions, and carefully study all reports and drawings of a Hazardous Environmental Condition,
if any, at the Site which have been identified in the Supplementary Conditions as provided in paragraph 4.06 of the
General Conditions;
E. obtain and carefully study (or assume responsibility for doing so) all additional or supplementary
examinations, investigations, explorations, tests, studies, and data concerning conditions (surface, subsurface, and
Underground Facilities) at or contiguous to the Site which may affect cost, progress, or performance of the Work or
which relate to any aspect of the means, methods, techniques, sequences, and procedures of construction to be
employed by Bidder, including any specific means, methods, techniques, sequences, and procedures of construction
expressly required by the Bidding Documents, and safety precautions and programs incident thereto;
F. agree at the time of submitting its Bid that no further examinations, investigations, explorations, tests, studies,
or data are necessary for the determination of its Bid for performance of the Work at the price bid and within the times
and in accordance with the other terms and conditions of the Bidding Documents;
G. become aware of the general nature ofthe work to be performed by OWNER and others at the Site that relates
to the Work as indicated in the Bidding Documents;

H. correlate the information known to Bidder, information and observations obtained from visits to the Site,
reports and drawings identified in the Bidding Documents, and all additional examinations, investigations, explorations,
tests, studies, and data with the Bidding Documents;

1. promptly give ENGINEER AND/OR ENGINEER'S CONSULTANT written notice of all conflicts, errors,
ambiguities, or discrepancies that Bidder discovers in the Bidding Documents and confirm that the written resolution
thereof by ENGINEER AND/OR ENGINEER'S CONSULTANT is acceptable to Bidder; and
1. detennine that the Bidding Documents are generally sufficient to indicate and convey understanding of all
terms and conditions for the performance of the Work.
4.08
The submission of a Bid will constitute an incontrovertible representation by Bidder that Bidder has complied
with every requirement of this Article 4, that without exception the Bid is premised upon perfonning and furnishing the
Work required by the Bidding Documents and applying any specific means, methods, techniques, sequences, and
procedures of construction that may be shown or indicated or expressly required by the Bidding Documents, that
Bidder has given ENGINEER AND/OR ENGINEER'S CONSULTANT written notice of all conflicts, errors,
ambiguities, and discrepancies that Bidder has discovered in the Bidding Documents and the written resolutions thereof
by ENGINEER AND/OR ENGINEER'S CONSULTANT are acceptable to Bidder, and that the Bidding Documents
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are generally sufficient to indicate and convey understanding of all terms and conditions for performing and furnishing
the Work.

ARTICLE 5 - PRE-BID CONFERENCE

5.01
A MANDATORY pre-Bid conference will be held at the Bryden Canyon Golf Course Clubhouse, 445
O'Conner Road, Lewiston, Idaho, on Thursday, October 15, 2009 at 1:00 p.m. Representatives of Owner and
Engineer and/or Engineer's Consultant will be present to discuss the Project. Any General Contractor that arrives more
than 30 minutes late will not be admitted and, as a result, will be ineligible to bid. ENGINEER AND/OR
ENGINEER'S CONSULTANT will transmit to all prospective Bidders of record such Addenda as ENGINEER
AND/OR ENGINEER'S CONSULTANT considers necessary in response to questions arising at the conference. Oral
statements may not be relied upon and will not be binding or legally effective.

ARTICLE 6 - SITE AND OTHER AREAS

6.01
The Site is identified in the Bidding Documents. All additional lands and access thereto required for
temporary construction facilities, construction equipment, or storage of materials and equipment to be incorporated in
the Work are to be obtained and paid for by CONTRACTOR. Easements for permanent structures or permanent
changes in existing facilities are to be obtained and paid for by OWNER unless otherwise provided in the Bidding
Documents.

ARTICLE 7 - INTERPRETATIONS AND ADDENDA

7.01
All questions about the meaning or intent of the Bidding Documents are to be submitted to Parks &
Recreation Director, Lynn Moss, in writing, at Imoss@cityoflewiston.org, or by fax (208) 746-9110. Interpretations or
clarifications considered necessary by ENGINEER AND/OR ENGINEER'S CONSULTANT in response to such
questions will be issued by Addenda mailed or delivered to all parties recorded by ENGINEER AND/OR
ENGINEER'S CONSULTANT as having received the Bidding Documents. Questions received less than seven days
prior to the date for opening of Bids may not be answered. Only questions answered by Addenda will be binding. Oral
and other interpretations or clarifications will be without legal effect.
7.02
Addenda may be issued to clarify, correct, or change the Bidding Documents as deemed advisable by
OWNER or ENGINEER AND/OR ENGINEER'S CONSULTANT.

ARTICLE 8 - BID SECURITY

8.01
A Bid must be accompanied by Bid security made payable to OWNER in an amount of 5% of Bidder'S
maximum Bid price and in the form of a certified or bank check or cash or a Bid Bond issued by a surety meeting the
requirements of paragraphs 5.01 and 5.02 of the General Conditions.
8.02
The Bid security of the Successful Bidder will be retained until such Bidder has executed the Contract
Documents, furnished the required contract security and met the other conditions of the Notice of Award, whereupon
the Bid security will be retumed. If the Successful Bidder fails to execute and deliver the Contract Documents and
furnish the required contract security within 15 days after the Notice of Award, OWNER may annul the Notice of
Award and the Bid security of that Bidder will be forfeited. The Bid security of other Bidders whom OWNER believes
to have a reasonable chance of receiving the award may be retained by OWNER until the earlier of seven days after the
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Effective Date of the Agreement or 61 days after the Bid opening, whereupon Bid security furnished by such Bidders
""ill be returned.
8.03
Bid security of other Bidders whom OWNER believes do not have a reasonable chance of receiving the award
will be returned within seven days after the Bid opening.

ARTICLE 9 - CONTRACT TIMES

9.01
The number of days within which, or the dates by which, the Work is to be (a) Substantially Completed and
(b) also completed and ready for final payment are set forth in the Agreement.

ARTICLE 10 - LIQUIDATED DAMAGES

10.01

Provisions for liquidated damages, if any, are set forth in the Agreement.

ARTICLE 11 - SUBSTITUTE AND "OR-EQUAL" ITEMS

11.01
The Contract, if awarded, will be on the basis of materials and equipment specified or described in the Bidding
Documents without consideration of possible substitute or "or-equal" items. Whenever it is specified or described in
the Bidding Documents that a substitute or "or-equal" item of material or equipment may be furnished or used by
CONTRACTOR if acceptable to ENGINEER AND/OR ENGINEER'S CONSULTANT, application for such
acceptance will not be considered by ENGINEER AND/OR ENGINEER'S CONSULTANT until after the Effective
Date of the Agreement. The procedure for submission of any such application by CONTRACTOR and consideration
by ENGINEER AND/OR ENGINEER'S CONSULTANT is set forth in the General Conditions and may be
supplemented in the General Requirements.

ARTICLE 12 - SUBCONTRACTORS, SUPPLIERS, AND OTHERS

12.01 If the Supplementary Conditions require the identity of certain Subcontractors, Suppliers, individuals, or
entities to be submitted to OWNER in advance of a specified date prior to the Effective Date of the Agreement, the
apparent Successful Bidder, and any other Bidder so requested, shall within five days after Bid opening, submit to
OWNER a list of all such Subcontractors, Suppliers, individuals, or entities proposed for those portions of the Work for
which such identification is required. Such list shall be accompanied by an experience statement with pertinent
information regarding similar projects and other evidence of qualification for each such Subcontractor, Supplier,
individual, or entity if requested by OWNER. If OWNER or ENGINEER AND/OR ENGINEER'S CONSULTANT,
after due investigation, has reasonable objection to any proposed Subcontractor, Supplier, individual, or entity,
OWNER may, before the Notice of Award is given, request apparent Successful Bidder to submit a substitute, without
an increase in the Bid
12.02 If apparent Successful Bidder declines to make any such substitution, OWNER may award the Contract to the
next lowest Bidder that proposes to use acceptable Subcontractors, Suppliers, individuals, or entities. Declining to
make requested substitutions will not constitute grounds for forfeiture of the Bid security of any Bidder. Any
Subcontractor, Supplier, individual, or entity so listed and against which OWNER or ENGINEER AND/OR
ENGINEER'S CONSULTANT makes no written objection prior to the giving of the Notice of Award will be deemed
acceptable to Owner and Engineer and/or Engineer's Consultant subject to revocation of such acceptance after the
Effective Date of the Agreement as provided in paragraph 6.06 of the General Conditions.
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12.03 CONTRACTOR shall not be required to employ any Subcontractor, Supplier, individual, or entity against
whom CONTRACTOR has reasonable objection.
12.04 Bidder shall include in his Bid the names and addresses of the contractors who shall, in the event the Bidder
secures the Contract, perform the sod work and electrical work under the Contract Failure to name contractors as
required by Idaho Code 67-2310 and this section shall render any Bid submitted by the Bidder unresponsive and void.
ARTICLE 13 - PREPARATION OF BID

13.01 The Bid form is included with the Bidding Documents. Additional copies may be obtained from the City of
Lewiston.
13.02 All blanks on the Bid form shall be completed by printing in ink or by typewriter and the Bid signed. A Bid
price shall be indicated for each Bid item listed therein, or the words ''No Bid," ''No Change," or ''Not Applicable"
entered.
13.03 A Bid by a corporation shall be executed in the corporate name by the president or a vice-president or other
corporate officer accompanied by evidence of authority to sign. The corporate seal shall be affixed and attested by the
secretary or an assistant secretary. The corporate address and state of incorporation shall be shown below the signature.
13.04 A Bid by a partnership shall be executed in the partnership name and signed by a partner (whose title must
appear under the signature), accompanied by evidence of authority to sign. The official address of the partnership shall
be shown below the signature.
13.05 A Bid by a limited liability company shall be executed in the name ofthe firm by a member and accompanied
by evidence of authority to sign. The state of formation of the firm and the official address of the firm must be shown
below the signature.
13.06

A Bid by an individual shall show the Bidder's name and official address.

13.07 A Bid by a joint venture shall be executed by each joint venturer in the manner indicated on the Bid form.
The official address of the joint venture must be shown below the signature. Include evidence of authority to sign.
13.08

All names shall be typed or printed in ink in the space provided.

13.09 The Bid shall contain an acknowledgment of receipt of all Addenda, the numbers of which shall be filled in on
the Bid form.
13.10

The address and telephone number for communications regarding the Bid shall be shown.

13.1 1 The Bid shall contain evidence of Bidder's authority and qualification to do business in Idaho. Ifthe project is
federally funded, signing the Bid Form constitutes a covenant to obtain such qualification prior to award of the
Contract. Bidder's Idaho Public Works Contractor License Number shall also be shown on the Bid form.

ARTICLE 14 - BASIS OF BID; EVALUATION OF BIDS

14.01

Unit Price

A. Bidders shall submit a Bid on a unit price basis for each item of Wark listed in the Bid schedule or indicated
by the Plans.

COMPLAINT FOR INJUNCTIVE,
00100 - 6
DECLARATORY & OTHER RELIEVE

28

B. The total of all estimated prices will be detennined as the sum ofthe products of the estimated quantity of each
item and the unit price Bid for the item. The final quantities and Contract Price will be determined in accordance with
paragraph 11.03 of the General Conditions.
C. Discrepancies between the indicated sum of any column of figures and the correct sum thereof will be resolved
in favor of the correct sum. Discrepancies between words and figures will be resolved in favor of the words.
14.02
The Bid price shall include such amounts as the Bidder deems proper for overhead and profit on account of
cash allowances, if any, named in the Contract Documents as provided in paragraph 11.02 of the General Conditions.
ARTICLE 15 - SUBMITTAL OF BID

15.01 The Bid form and naming of subcontractors fonn is to be completed and submitted with the Bid security along
with the listing of subcontractors, suppliers and other entities as may be required.
15.02
A Bid shall be submitted no later than the date and time prescribed and at the place indicated in the
advertisement or invitation to Bid and shall be enclosed in an opaque sealed envelope plainly marked with the Project
title (and, if applicable, the designated portion of the Project for which the Bid is submitted), the name and address of
Bidder, and shall be accompanied by the Bid security and other required documents. If a Bid is sent by mail or other
delivery system, the sealed envelope containing the Bid shall be enclosed in a separate envelope plainly marked on the
outside with the notation "BID ENCLOSED." The Bid shall be addressed to Central Purchasing, City of Lewiston,
1134 F Street, Lewiston, Idaho 83501.

ARTICLE 16 - MODIFICATION AND WITHDRAWAL OF BID

16.01
A Bid may be modified or withdrawn by an appropriate document duly executed in the manner that a Bid
must be executed and delivered to the place where Bids are to be submitted prior to the date and time for the opening of
Bids.
16.02 Relief from Bids. (a) If an awarding authority for the public entity detennines that a Bidder is entitled to relief
from a Bid because of mistake, the authority shall prepare a report in writing to document the facts establishing the
existence of each element required in Section 54-1904C, Idaho Code. The report shall be available for inspection as a
public record and shall be filed with the public entity soliciting bids. (b) A Bidder claiming a mistake satisfYing all the
conditions of Section 54-1904C, Idaho Code, shall be entitled to relief from the Bid and have any Bid Security returned
by the public entity. Bidders not satisfYing the conditions found in Section 54-1904C, Idaho Code, shall forfeit any Bid
Security. Bidders failing to execute a Contract and not satisfYing the conditions of a mistake shall also forfeit any Bid
Security.
16.03

Grounds for Relief The Bidder shall establish to the satisfaction of the public entity that:
a)
b)
c)

A clerical or mathematical mistake was made;
The Bidder gave the public entity written notice within five (5) calendar days after the opening of the bids
of the mistake, specifYing in the notice in detail how the mistake occurred; and
The mistake was material.

ARTICLE 17 - OPENING OF BIDS

17.01
Bids will be opened at the time and place indicated in the advertisement or invitation to Bid and, unless
obviously non-responsive, read aloud publicly. An abstract of the amounts of the base Bids and major altemates, if
any, will be made available to Bidders after the opening of Bids.
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ARTICLE 18 - BIDS TO REMAIN SUBJECT TO ACCEPTANCE

18.01 All Bids will remain subject to acceptance for the period of time stated in the Bid form, but OWNER may, in
its sole discretion, release any Bid and return the Bid security prior to the end of this period.

ARTICLE 19 - AWARD OF CONTRACT

19.01
OWNER reserves the right to reject any or all Bids, including without limitation, nonconfonning,
nonresponsive, unbalanced, or conditional Bids. OWNER further reserves the right to reject the Bid of any Bidder
whom it finds, after reasonable inquiry and evaluation, to be non-responsible. OWNER also reserves the right to waive
all informalities not involving price, time, or changes in the Work and to negotiate contract terms with the Successful
Bidder.
19.02 More than one Bid for the same Work from an individual or entity under the same or different names will not
be considered. Reasonable grounds for believing that any Bidder has an interest in more than one Bid for the Work
may be cause for disqualification of that Bidder and the rejection of all Bids in which that Bidder has an interest.
19.03 In evaluating Bids, OWNER will consider whether or not the Bids comply with the prescribed requirements,
and such alternates, unit prices and other data, as may be requested in the Bid Form or prior to the Notice of Award.
19.04 In evaluating Bidders, OWNER will consider the qualifications of Bidders and may consider the qualifications
and experience of Subcontractors, Suppliers, and other individuals or entities proposed for those portions of the Work
for which the identity of Subcontractors, Suppliers, and other individuals or entities must be submitted as provided in
the Supplementary Conditions.
19.05 OWNER may conduct such investigations as OWNER deems necessary to establish the responsibility,
qualifications, and financial ability of Bidders, proposed Subcontractors, Suppliers, individuals, or entities to perfol1l1
the Work in accordance with the Contract Documents.
19.06 If the Contract is to be awarded, OWNER will award the Contract to the lowest responsible Bidder whose Bid
is acceptable to the Owner and consistent with Idaho Code 67-2348 regarding a bid preference for Idaho contractors
when they are bidding against an out-of-state contractor who receives a bid preference in his state of domicile. The
percentage applied is the same as would be applied to the bid of the Idaho contractor if the Idaho contractor was
bidding a project in the competing contractor's state of domicile.

ARTICLE 20 - CONTRACT SECURiTY AND INSURANCE

Article 5 of the General Conditions, as may be modified by the Supplementary Conditions, sets forth
20.01
OWNER's requirements as to Performance and Payment Bonds and insurance. When the Successful Bidder delivers
the executed Agreement to OWNER, it must be accompanied by such Bonds.

ARTICLE 21 - SIGNING OF AGREEMENT

21.01
When OWNER gives a Notice of Award to the Successful Bidder, it shall be accompanied by the required
number of unsigned counterparts of the Agreement with the other Contract Documents which are identified in the
Agreement as attached thereto. Within 15 days thereafter, Successful Bidder shall sign and deliver the required number
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of counterparts of the Agreement and attached documents to OWNER. Within ten days thereafter, OWNER shall
deliver one fully signed counterpart to Successful Bidder with a complete set of the Drawings with appropriate
identification.

ARTICLE 22 - SALES AND USE TAXES

22.01

Refer to Article 6 of the General Conditions for tax requirements.

ARTICLE 23 - RETAINAGE

23.01 Provisions for retainage are as established in Article 6 of the Agreement.
ARTICLE 24

PROTEST PROCESS

24.01 Offerors may protest to the City that they were prejudiced by the City's procurement or award procedures.
All protests must be submitted in writing to the City of Lewiston, Central Purchasing, PO Box 617, 1134 F St,
Lewiston, ID 83501, and labeled as follows:

Offer or Award Protest
Bid or RFP Identification

24.02 The burden is on the protesting Offeror to produce evidence to sustain its protest. Written objection must be
received within seven business days after receipt of the notice of the decision being protested, or, in the case of a
protest to a solicitation, at least five (5) days prior to bid date. A bidder who submits a bid or proposal in response
to a solicitation waives any objections to the contents of the solicitation except those previously raised in writing.
Unless a hearing is required by statue, the City may base its decision on Offeror's or City's written materials or, in
its discretion, may allow oral testimony. If oral testimony will be allowed, the City shall provide the protesting
Offeror with notice of such allowance, and the oral testimony shall be heard within ten (10) business days after the
protesting Offeror receives the notice allowing oral testimony.
24.03 Unless otherwise required by federal rules or regulations or Idaho statutes, the City shall not be obligated to
postpone Offer opening or award of a Contract pending resolution of a protest where the City determines that
proceeding with the selection process or award is in the best interest of the City. The City shall document the basis
and include it in the procurement file
24.04 All administrative remedies must be exhausted before progressing to the judicial system. Judicial review of
the City's decision relating to a solicitation or contract award protest shall be in accordance with Idaho statute.
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REVIEW COPY ONLY - DO NOT USE FOR BIDDING
PROJECT IDENTIFICATION:
Project # 35-014
Bryden Canyon Golf Course Irrigation System Replacement Re-bid

TillS BID IS SUBMITTED TO:
City of Lewiston, 1134 F Street, Lewiston, Idaho 83501
1.01
The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an Agreement with
OWNER in the fonn included in the Bidding Documents to perfonn all Work as specified or indicated in the Bidding
Documents for the prices and within the times indicated in this Bid and in accordance with the other terms and
conditions of the Bidding Documents.
2.01
Bidder accepts all of the terms and conditions of the Advertisement or Invitation to Bid and Instructions
to Bidders, including without limitation those dealing with the disposition of Bid security. The Bid will remain subject
to acceptance for 60 days after the Bid opening, or for such longer period of time that Bidder may agree to in writing
upon request of OWNER.
3.01

In submitting this Bid, Bidder represents, as set forth in the Agreement, that:

A. Bidder has examined and carefully studied the Bidding Documents, the other related data identified in the
Bidding Documents, and the following Addenda, receipt of all which is hereby acknowledged.
Addendum No.

Addendum Date

B. Bidder has visited the Site and become familiar with and is satisfied as to the general, local and Site
conditions that may affect cost, progress, and perfonnance of the Work.
C. Bidder is familiar with and is satisfied as to all federal, state and local Laws and Regulations that may
affect cost, progress and performance of the Work.

D. Bidder has carefully studied all: (1) reports of explorations and tests of subsurface conditions at or
contiguous to the Site and all drawings of physical conditions in or relating to existing surface or subsurface structures
at or contiguous to the Site (except Underground Facilities) which have been .identified in the Supplementary
Conditions as provided in paragraph 4.02 of the General Conditions, and (2) reports and drawings of a Hazardous
Environmental Condition, if any, which has been identified in the Supplementary Conditions as provided in paragraph
4.06 of the General Conditions.
E. Bidder has obtained and carefully studied (or assumes responsibility for having done so) all additional or
supplementary examinations, investigations, explorations, tests, studies and data concerning conditions (surface,
subsurface and Underground Facilities) at or contiguous to the Site which may affect cost, progress, or perfonnance of
the Work or which relate to any aspect of the means, methods, techniques, sequences, and procedures of construction to
be employed by Bidder, including applying the specific means, methods, techniques, sequences, and procedures of
construction expressly required by the Bidding Documents to be employed by Bidder, and safety precautions and
programs incident thereto.

F. Bidder does not consider that any further examinations, investigations, explorations, tests, studies, or data
are necessary for the determination of this Bid for perfonnance of the Work at the price(s) bid and within the times and
in accordance with the other terms and conditions of the Bidding Documents.

COMPLAINT FOR INJUNCTIVE,
DECLARATORY & OTHER RELIEVE 00300 1

32

REViEW COpy ONLY - DO NOT USE FOR BIDDING
G. Bidder is aware of the general nature of work to be performed by O"\Vl\.TER and others at the Site that
relates to the Work as indicated in the Bidding Documents.
H. Bidder has correlated the information known to Bidder, information and observations obtained from visits
to the Site, reports and drawings identified in the Bidding Documents, and all additional examinations, investigations,
explorations, tests, studies, and data with the Bidding Documents.

1. Bidder has given ENGINEER written notice of all conflicts, errors, ambiguities, or discrepancies that
Bidder has discovered in the Bidding Documents, and the written resolution thereof by ENGINEER is acceptable to
Bidder.
1. The Bidding Documents are generally sufficient to indicate and convey understanding of all terms and
conditions for the performance of the Work for which this Bid is submitted.
4.01
Bidder further represents that this Bid is genuine and not made in the interest of or on behalf of any
undisclosed individual or entity and is not submitted in conformity with any agreement or rules of any group,
association, organization or corporation; Bidder has not directly or indirectly induced or solicited any other Bidder to
submit a false or sham Bid; Bidder has not solicited or induced any individual or entity to refrain from bidding; and
Bidder has not sought by collusion to obtain for itself any advantage over any other Bidder or over OWNER.
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5.01

A.

Bidder will complete the Work in accordance with the Contract Documents for the following price(s):
PROJECT:

Bryden Canyon Golf Course Irrigation System Replacement Re-bid

BID SCHEDULE:

Lump Sum Price and Unit Price

LUMP SUM BID:
Schedule of Values: Contractor is to show the cost of materials and labor to install the irrigation
system according to the following schedule of values.
1. Lump Sum Bid for irrigation system:
a. Mobilization costs

$--------------------------

b. Irrigation Materials on Site
c. Main Line pipe & controller installation
d. Lateral pipe & sprinkler installation
e. Clean-up & sod replacement
f. Lake Aeration System, Materials & Labor

g. Irrigation Consultant's Fee

$________-=$~48=,3=5~O~.O=O________

h. Western Equipment's Irrigation Control
System Preventive Maintenance Program

$________-=$1=5~,6~4=O.=OO~_______

1.

Total of all required bonds

TOTAL LUMP SUM BID:

$-------------------------

___________________________________________(DOLLARS)

Idaho Public Works Contractor's License # ______________

Do you receive a bidding preference in your state of domicile? (yes or
If so, what is the percentage of the preference?______
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UNIT PRICES FOR IRRIGATION SYSTEM

THE FOLLOWING UNIT PRlCES ARE FOR ANY ADDITIONS OR DELETIONS IN MATERIAL
AND/OR LABOR THAT MIGHT OCCUR DURING CONSTRUCTION. PROVIDE A PRlCE FOR
EACH ITEM FOR MATERIAL AND LABOR.
#

DESCRIPTION

UNIT

1.

Toro DT 34 Series Full Circle Elec. Valve-in-Head
Sprinkler w/swingjoint, 60' of2" pipe & 500' 24 V. elec. wire
(hot & common), installed per detail

Each

Toro DT 35 Series Adj. Part Circle Valve-in-Head
Sprinkler w/swingjoint,60' of2' pipe & 500' elec.
Wire (24 V) (hot & common), installed per detail

Each

Toro LTC Plus Satellite Controller, 40-Stations,
w/plastic pedestal, installed per detail

Each

4.

Toro I" Quick Coupler Valve, with swing joint, installed

Each

5.

Main Line Isolation Valve, installed per detail

Each

2.

3.

PRlCE

10"
8"
6"
4"

6.

2" Lateral Isolation Valve installed per detail

Each

7.

2" Air Re1iefValve, installed per detail

Each

8.

2" Drain Valve, installed per detail

Each

9.

HDPE DR 13.5 W/4710 Pipe installed per specifications

Per Ft.
10"
8"
6"
4"
2"
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Electrical wire (Black & Red & Green Common) w/splice
& splice boxes, installed per detail & specifications

10.

PerFt

#6 UFIUL 220 V.
#8 UFIUL 220 V.
#10 UF/UL 220 V.
#14 Station Wire w/#12 Common

11.

Per Ft.

Rock Trenching (see Workmanship Section 5)

6" - 10"
2" - 4"

5.02
Bidder aclmowledges that estimated quantities are not guaranteed, and are solely for the purpose of
comparison of Bids, and final payment for all Lump Sum Bid items will be based on actual quantities provided,
detennined as provided in the Contract Documents.
5.03
Owner will award the Contract to the responsible bidder whose base bid, or total bid for the selected
combination of base bid and add alternates, is lowest. The Owner may elect to reject all bids if they exceed the funding
available for the project.
6.01
Bidder agrees that the Work will be substantially completed and completed and ready for final payment in
accordance with paragraph 14.07.B of the General Conditions on or before the dates or within the number of calendar
days indicated in the Agreement.
6.02
Bidder accepts the provisions of the Agreement as to liquidated damages in the event of failure to
complete the Work within the times specified above, which shall be stated in the Agreement.

6.03
residents.

Bidder agrees to comply with Idabo Code 44-100 I through 44-1006, regarding employment of Idabo

The following documents are attached to and made a condition of this Bid:

7.01

A. Bid security as required by Article 8 of the Instructions to Bidders;
B. Bidder shall include in his Bid a completed Fonns 00430-1 and 00435-1 including the names and
addresses of the contractors who shall, in the event the Bidder secures the Contract, perfonn the sod work
and electrical work under the Contract.
C. Non-Collusion Affidavit
D. Contractor's Affidavit Concerning Alcohol and Drug-Free Workplace
E.

Contractor's Affidavit Concerning Taxes

8.01
The tenns used in this Bid with initial capital letters have the meanings indicated in the Instructions to
Bidders, the General Conditions, and the Supplementary Conditions.

COMPLAINT FOR INJUNCTIVE,
DECLARA TORY & OTHER RELIEVE

00300 - 5

36

REVIEW COpy ONLY - DO NOT USE FOR BIDDING
QUALIFICATION QUESTIONNA1RE
(FILL OUT COMPLETELY AA'D SUBMIT WlTH BID)
PROJECT:

Bryden Canyon Golf Course Irrigation System Replacement Re-bid

DATE:
To aid in providing information upon which a decision can be made as to the qualifications of each
bidder, the following information is requested. The Undersigned certifies the truth and correctness of all
statements and of all answers to questions made hereinafter. As the prime irrigation installation company,
you must list your golf course irrigation experience. Please list all subcontractors (such as those assisting
with electrical, sod or pump station work).

1.

SUBMITTED BY:
Co. Name:
Address:

Telephone:

Person to Contact:

No. of Employees:

Corporation, Partnership or Individual?

II.

How many years has your organization been in business under your present business name and
engaged in the installation of golf course irrigation projects?

III.

In order to qualify for this project, the irrigation contractor must have completed a
minimum of eighteen (18) holes (one I8-hole or two 9-hole) golf course irrigation project(s)
within the past three (3) years on existing, fully grassed golf course(s). The project(s) must
have utilized all HDPE pipe. List the project(s) below.

Contract
Amount

Name of Project & Type
of Work (specify
existing courses, # of holes)

Date
Completed

Name, Address & Phone #
of Owner

1.

2.

For this (these) existing course(s), were you responsible for keeping the existing irrigation system
operational during the construction period of the new system? yes _ _ no _ _
Were you responsible for sod repair/replacement work? yes _ _ no_ _
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REVIEW COpy ONLY - DO NOT USE FOR BIDDING
IV.

In order to qualify for this project, the irrigation foreman must have completed a minimum
of IS holes (one IS-hole or two 9-hole) golf course irrigation installations in the past three
(3) years for which he/she was responsible for all aspects of construction of a new irrigation
system installed on an existing golf course. The irrigation system(s) must have been
installed utilizing all HDPE pipe. Supply the name of your irrigation foreman or project
manager for this project who will be on site full time during construction, and list the project(s)
for which he has had irrigation installation responsibility within the past three years. Include the
name of a contact person and phone number for each project.
Foreman:
Experience & Jobs Completed:

Project Name & Location

Type (include type
of pipe installed)

Date Completed Contact & Phone #

L

2.

V.

List all employees who are certified in the installation ofHDPE pipe who will be responsible for
HDPE fusing and installation for this project:

VI.

Have you ever failed to complete any work awarded to you?
yes__
no
If so, when, where, and why?

I certify that all answers to questions and statements made in this questionnaire are true and correct.
Subnritted by:

Signature

Date

Name (please print) & Title
If Bidder is:

COMPLAINT FOR INJUNCTIVE,
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REVIEW COPY ONLY - DO NOT USE FOR BIDDING
An Individual
Name (typed or printed): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (SEAL)
(Individual's signature)
Doing business as: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Business address: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Phone No.: _ _ _ _ _ _ _ _ __

COMPLAINT FOR INJUNCTIVE,
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REVIEW COpy ONLY - DO NOT USE FOR BIDDING
A Partnership
Partnership Name: ___________________________ (SEAL)

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

(Signature ofgeneral partner -- attach evidence ofauthority to sign)

Name (typed or printed): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Title: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Business address: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Phone No.: _ _ _ _ _ _ _ _ _ __

COMPLAINT FOR INJUNCTIVE,
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REVIEW COpy ONLY - DO NOT USE FOR BIDDING
~\

Corporation
Corporation Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (SEAL)

By: __________________________________________________

(Signature -- attach evidence ofauthority to sign)
Name (typed or printed): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Title: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
(CORPORATE SEAL)
Attest _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___

(Signature of Corporate Secretary)

Business address: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Phone No.: _ _ _ _ _ _ _ _ _ __

FAX No.: _______________

State of Incorporation: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Type (General Business, Professional, Service, Limited Liability): ____________

Date of Qualification to do business is _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

COMPLAINT FOR INJUNCTIVE,
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REVIEW COPY ONLY - DO NOT USE FOR BIDDING
A Joint Venture
Joint Venturer Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (SEAL)

By: ___________________________________________________

(Signature ofjoint venture partner -- attach evidence of authority to sign)
Name (typed or printed): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Title: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___

Business address: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___

Phone No.: _ _ _ _ _ _ _ _ _ __

FAX No.: _______________

Joint Venturer Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (SEAL)

By: _____________________________________

(Signature -- attach evidence of authority to sign)
Name(typedorprinte~:

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Title: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Business address: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Phone No.: _ _ _ _ _ _ _ _ _ __

FAX No.: _ _ _ _ _ _ _ _ _ __

Phone and FAX Number, and Address for receipt of official communications:

(Each joint venturer must sign. The mauner of signing for each individual, partnership, and corporation that is a party
to the joint venture should be in the manner indicated above.)
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PENAL smA FORM

BID BOND
BIDDER (Name and Address):

SURETY (Name and Address of Principal Place of Business):

OWNER (Name and Address):

BID
BID DUE DATE: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
PROJECT (Brief Description Including Location):

BOND
BOND NillABER: _____________________________________
DATE (Not later than Bid due date): _ _ _ _ _ _ _ _ _ _ _ _ __
PENALSUM: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___
(Words)

(Figures)

IN WITNESS WHEREOF, Surety and Bidder, intending to be legally bound hereby, subject to the terms printed on
the reverse side hereof, do each cause this Bid Bond to be duly executed on its behalf by its authorized officer,
agent, or representative.
BIDDER

SURETY

______________________(Seal)
Bidder's Name and Corporate Seal

__________________________(Seal)
Surety's Name and Corporate Seal

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

By: _ _ _ _ _ _ _ _ _ _ _ ____

Signature and Title

Signature and Title
(Attach Power of Attorney)

Attest: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Attest: _ _ _ _ _ _ _ _ _ _ _ __
Signature and Title

Signature and Title

Note:

(1)
(2)

Above addresses are to be used for giving required notice.
Any singular reference to Bidder, Surety, OWNER or other party shall be considered plural where
applicable.
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PENAL SUM FORM

1. Bidder and Surety, jointly and severally, bind
themselves, their heirs, executors, administrators,
successors and assigns to pay to OWNER upon default
of Bidder the penal sum set forth on the face of this
Bond.
2. Default of Bidder shall occur upon the failure of
Bidder to deliver within the time required by the Bidding
Documents (or any extension thereof agreed to in writing
by OWNER) the executed Agreement required by the
Bidding Documents and any performance and payment
Bonds required by the Bidding Documents.
3. This obligation shall be null and void if:
3.1. OWNER accepts Bidder's Bid and Bidder
delivers within the time required by the Bidding
Documents (or any extension thereof agreed to in writing
by OWNER) the executed Agreement required by the
Bidding Documents and any performance and payment
Bonds required by the Bidding Documents, or
3.2. All Bids are rejected by OWNER, or
3.3. OWNER fails to issue a Notice of Award to
Bidder within the time specified in the Bidding
Documents (or any extension thereof agreed to in writing
by Bidder and, if applicable, consented to by Surety
when required by paragraph 5 hereof).

United States Registered or Certified Mail, return receipt
requested, postage pre-paid, and shall be deemed to be
effective upon receipt by the party concerned.
9. Surety shall cause to be attached to this Bond a
current and effective Power or Attorney evidencing the
authority of the officer, agent or representative who
executed this Bond on behalf of Surety to execute, seal
and deliver such Bond and bind the Surety thereby.
10. This Bond is intended to conform to all applicable
statutory requirements. Any applicable requirement of
any applicable statute that has been omitted from this
Bond shall be deemed to be included herein as if set forth
at length. If any provision of this Bond conflicts with
any applicable statute, then the provision of said statute
shall govern and the remainder of this Bond that is not in
conflict therewith shall continue in full force and effect.
11. The term "Bid" as used herein includes a Bid, offer
or proposal as applicable.

4. Payment under this Bond will be due and payable
upon default by Bidder and within 30 calendar days after
receipt by Bidder and Surety of written notice of default
from OWNER, which notice will be given with
reasonable promptness, identifying this Bond and the
Project and including a statement of the amount due.
5. Surety waives notice of and any and all defenses
based on or arising out of any time extension to issue
Notice of Award agreed to in writing by OWNER and
Bidder, provided that the total time for issuing Notice of
Award including extensions shall not in the aggregate
exceed 120 days from Bid due date without Surety's
written consent.
6. No suit or action shall be commenced under this Bond
prior to 30 calendar days after the notice of default
required in paragraph 4 above is received by Bidder and
Surety and in no case later than one year after Bid due
date.
7. Any suit or action under this Bond shall be
commenced only in a court of competent jurisdiction
located in the state in which the Project is located.
8. Notices required hereunder shall be in writing and
sent to Bidder and Surety at their respective addresses
shown on the face of this Bond. Such notices may be
sent by personal delivery, commercial courier or by
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Naming of Subcontractors Form
(Plumbing, Heating & Air-conditioning, Electrical)

Per Idaho Code, 67-2310, Bidder shall include in his or her Bid the names and addresses, and
Idaho Public Works Contractor License Numbers of the contractors who shall, in the event the
Bidder secures the Contract, contract the plumbing, heating and air-conditioning work, and electrical
work under the Contract. If Bidder intends to perform such work itself, Bidder must list itself below
and provide the relevant license(s) that qualify the Bidder to perform such work. Subcontractor
must possess an Idaho Electrical Public Works Contractor's License to perform necessary electrical
work on this project. Failure to name contractors as required shall render any Bid submitted by the
Bidder unresponsive and void.
Subcontractor Name and Address

Classification

COMPLAINT FOR INJUNCTIVE,
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Naming of Subcontractors, Suppliers and Other Entities Form
In addition to subcontractors for plumbing, heating and air-conditioning work, and electrical work.
provide the names and addresses of the sod subcontractor, additional subcontractors, suppliers,
individuals or entities called for in the Instructions to Bidders (include Idaho Public Works Contractor
License Numbers for any subcontractors).

Name and Address

Classification

License Number(1)

1) List Idaho Public Works Contractor License Numbers for all subcontractors.

COMPLAINT FOR INJUNCTIVE,
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CONTRACTOR'S AFFIDAVIT
CONCERNING ALCOHOL AND DRUG-FREE WORKPLACE
STATE OF _ _ _ _ _ _ _ __
COUNTYOF _____________
Pursuant to the Idaho Code, Section 72-1717, I, the undersigned, being duly sworn,
is in compliance
depose and certify that
(Contractor Name)

of
Idaho
Code
section
72-1717;
that
provisions
with
the
_ _ _ _ _-,-_ _-:-:----:_ _ _ _ _ _ _ provides a drug-free workplace program
(Contractor Name)

that complies with the provisions of Idaho Code, title 72, chapter 17 and will maintain such
program throughout the life of a state construction contract and that
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ shall subcontract work only to subcontractors
(Contractor Name)

meeting the requirements of Idaho Code, section 72-1717(1)(a).

Name of Contractor

Address

City and State

By: _ _ _ _ _ _ _ _ _ _ __
(Signature)

Subscribed

and

sworn

to

before

me

this

day

of

Commission expires:
NOTARY PUBLIC, residing at

THIS PAGE MUST BE RETURNED WITH YOUR BID DOCUMENTS
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NON-COLLUSION AFFIDAVIT

By signing this bid proposal, the bidder being duly sworn states that the firm, association
or corporation to whom this contract is to be awarded has not by or through any of its
officers, partners, owners or any other person associated therewith, either directly or
indirectly, entered into any agreement, participated in any collusion, or otherwise taken
any action in restraint of free competitive bidding in connection with this contract, and is
not financially interested in or otherwise affiliated in a business way with any other
bidder on this contract.
AFFIDAVIT AND CERTIFICATE OF VERIFICATION

STATE OF_ _ _ _ _ _ _.)
) ss
COUNTY OF_ _ _ _ _ _)
Subscribed and sworn (or affirmed) before me this
day of
_ _ _ _ _ _20
I,
, a notary public, do hereby certify that on
this date, personally appeared before me, _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
known or identified to me to be the person whose name and title is subscribed to the
foregoing instrument, acknowledged to me that he/she signed the foregoing document,
and that the statements therein contained are true.
UST BE SIGNED

)
Notary Public
Residing at _ _ _ _ _ _ _ __
Commission Expires _ __

(SEAL)
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CONTRACTOR'S AFFIDA VIT CONCERNING TAXES
STATEOF ________________)
COUNTYOF ________________

J

Pursuant to the Idaho Code, Title 63, Chapter 15, I, the undersigned, being duly sworn, deposes
and certify that all taxes, excises and license fees due to the State of it's taxing units, for which I or
my property is liable then due or delinquent, has been paid, or arrangement have been made,
before entering into a contract for construction of any public works in the State of Idaho.

Name of Contractor
Address
City and State
By:
(Signature)
Subscribed and sworn to before me this
dayof _________________
20,____

Commission expires:

NOTARY PUBLIC, residing at
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ISPWC
STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND CONTRACTOR
ON THE BASIS OF A STIPULATED PRICE

TIDS AGREEMENT is by and between _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _-"C""ity".L-.>o<!o.f2=L""e"-!w-"'is~to~n
(hereinafter called OWJ\TER) and _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
(hereinafter called CONTRACTOR).

OWNER and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree as follows:

ARTICLE 1 - WORK
1.01
CONTRACTOR shall complete all Work as specified or indicated in the Contract Documents. The Work is generally
described as follows:
Complete replacement of the irrigation system at the Bryden Canyon Golf Course to include new sprinklers, control
valves, 2" to 10" HDPE piping, control system, and electrical wiring.
ARTICLE 2 - THE PROJECT
2.01
The Project for which the Work under the Contract Documents may be the whole or only a part is generally described
as follows:
Bryden Canyon Golf Course Irrigation System Replacement Re-bid.
ARTICLE 3 - ENGINEER AND/OR ENGINEER'S CONSULTANT
The Project ENGINEER is Scott Macey
who is hereinafter called ENGINEER and who is to act as OWNER's representative, assume all duties and responsibilities, and
have the rights and authority assigned to ENGINEER in the Contract Documents in connection with the completion of the Work
in accordance with the Contract Documents. The ENGINEER'S CONSULTANT is Rick Robbins ofRRl, Inc.

ARTICLE 4 - CONTRACT TIMES

4.01

Time afthe Essence

A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness for final payment as stated
in the Contract Docurnents are of the essence of the Contract.

4.02

Dates for Substantial Completion and Final Payment

A. The Work will be substantially completed by March 31, 2010 following Notice to Proceed, holidays included, and
completed and ready for final payment in accordance with paragraph 14.07 of the General Conditions within 30 calendar days
thereafter.

4.03

Liquidated Damages

A. CONTRACTOR and OWNER recognize that time is of the essence of this Agreement and that OWNER will suffer
financial loss if the Work is not completed within the times specified in paragraph 4.02 above, plus any extensions thereof
allowed in accordance with Article 12 of the General Conditions. The parties also recognize the delays, expense, and difficulties
inVOlVfIHIrt.,M~·
i t,ltAa,l.~·l}N9yyeding the actual loss suffered by OWNER if the Work is not completed on
" J;cYdf.
.
Itls~dh'proof, OWNER and CONTRACTOR agree that as liquidated damages for
time. 'A'c'dOfili
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delay (but not as a penalty), CONTRACTOR shall pay OWNER $
500.00
for each day that expires after the
time specified in paragraph 4.02 for Substantial Completion until the Work is substantially complete. After Substantial
Completion, if COhTTRACTOR shall neglect, refuse, or fail to complete the remaining Work within the Contract Time or any
proper extension thereof granted by OWNER, CONTRACTOR shall pay OWNER $ 500.00
for each day that
expires after the time specified in paragraph 4.02 for completion and readiness for final payment until the Work is completed and
ready for final payment.

ARTICLE 5 - CONTRACT PRICE
5.01
OWNER shall pay CONTRACTOR for completion of the Work in accordance with the Contract Documents an
fuLlount in current funds equal to the sum of the amounts determined pursuant to the Bid Forms.
ARTICLE 6 - PAYMENT PROCEDURES
6.01

Submittal and Processing a/Payments

A. CONTRACTOR shall submit Applications for Payment in accordance with Article 14 of the General Conditions.
Applications for Payment will be processed by ENGINEER AND/OR ENGINEER'S CONSULTANT as provided in the
General Conditions.
6.02

Progress Payments; Retainage

A. OWNER shall make progress payments on account of the Contract Price on the basis of CONTRACTOR's
Applications for Payment twice each month during performance of the Work as provided in paragraphs 6.02.A.l and 6.02.A.2
below. All such payments will be measured by the schedule of values established in paragraph 2.07.A of the General Conditions
(and in the case of Unit Price Work based on the number of units completed) or, in the event there is no schedule of values, as
provided in the General Requirements:
1.
Prior to Substantial Completion, progress payments will be made in an amount equal to the percentage
indicated below but, in each case, less the aggregate of payments previously made and less such amounts as ENGINEER
AND/OR ENGINEER'S CONSULTANT may determine or OWNER may withhold, in accordance with paragraph
14.02 of the General Conditions:
a.

95

% of Work completed (with the balance being retainage); and

b.

95

% of cost of materials and equipment not incorporated in the Work (with the balance being

retainage).
2.
Upon Substantial Completion, OWNER shall pay an amount sufficient to increase total payments to
CONTRACTOR to 2L% of the Work completed, less such amounts as ENGINEER AND/OR ENGINEER'S
CONSULTANT shall determine in accordance with Article 14 of the General Conditions and less ~% of
ENGINEER AND/OR ENGiNEER'S CONSULTANT's estimate of the value of Work to be completed or corrected as
shown on the tentative list of items to be completed or corrected attached to the certificate of Substantial Completion. If,
at Substantial Completion, the character and progress of the work has been satisfactory, the OWNER may, at the
OWNER's sole discretion, reduce the amount of retain age being held.
6.03

Final Payment

A. Upon final completion and acceptance of the Work in accordance with paragraph 14.07 of the General Conditions,
OWNER shall pay the remainder of the Contract Price as recommended by ENGINEER AND/OR ENGINEER'S
CONSULTANT as provided in said paragraph 14.07.

ARTICLE 7 INTEREST
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ARTICLE 8 - CONTRACTOR'S REPRESENTATIONS
8.01

In order to induce OWNER to enter into this Agreement, CONTRACTOR makes the following representations:

A. CONTRACTOR has examined and carefully studied the Contract Documents and the other related data identified in
the Bidding Documents.

B. CONTRACTOR has visited the Site and become familiar with and is satisfied as to the general, local, and Site
conditions that may affect cost, progress, and performance of the Work.
C. CONTRACTOR is familiar with and is satisfied as to all federal, state, and local Laws and Regulations that may affect
cost, progress, and performance of the Work.
D. CONTRACTOR has carefully studied all: (1) reports of explorations and tests of subsurface conditions at or
contiguous to the Site and all drawings of physical conditions in or relating to existing surface or subsurface structures at or
contiguous to the Site (except Underground Facilities) which have been identified in the Supplementary Conditions as provided
in paragraph 4.02 of the General Conditions and (2) reports and drawings of a Hazardous Environmental ConditioIl, if any, at the
Site which has been identified in the Supplementary Conditions as provided in paragraph 4.06 of the General Conditions.
E. CONTRACTOR has obtained and carefully studied (or assumes responsibility for having done so) all examinations,
investigations, explorations, tests, studies, and data concerning conditions (surface, subsurface, and Underground Facilities) at or
contiguous to the Site which may affect cost, progress, or performance of the Work or which relate to any aspect of the means,
methods, techniques, sequences, and procedures of construction to be employed by CONTRACTOR, including applying the
specific means, methods, techniques, sequences, and procedures of construction, if any, expressly required by the Contract
Documents to be employed by CONTRACTOR, and safety precautions and programs incident thereto.

F. CONTRACTOR does not consider that any further examinations, investigations, explorations, tests, studies, or data are
necessary for the performance of the Work at the Contract Price, within the Contract Times, and in accordance with the other
terms and conditions of the Contract Documents.
G. CONTRACTOR is aware of the general nature of work to be performed by OWNER and others at the Site that relates
to the Work as indicated in the Contract Documents.

H. CONTRACTOR has correlated the information known to CONTRACTOR, information and observations obtained
from visits to the Site, reports and drawings identified in the Contract Documents, and all additional examinations,
investigations, explorations, tests, studies, and data with the Contract Documents.
L CONTRACTOR has given ENGINEER AND/OR ENGINEER'S CONSULTANT written notice of all conflicts,
errors, ambiguities, or discrepancies that CONTRACTOR has discovered in the Contract Documents, and the written resolution
thereof by ENGINEER AND/OR ENGINEER'S CONSULTANT is acceptable to CONTRACTOR.
1. The Contract Documents are generally sufficient to indicate and convey understanding of all terms and conditions for
performance and furnishing of the Work.
K. The CONTRACTOR is an appropriately licensed public works contractor per Section 54-1902 (Idaho Code).

L.

The CONTRACTOR will submit within 30 days of the date of this agreement a Public Works Contract Report (Form
WH-5) to the Idaho State Tax Commission in compliance with Section 54-1904A and 63-3624(f), Idaho Code.

ARTICLE9-CONTRACTDOCUMENTS
9.01

Contents
A. The Contract Documents consist of the following:
1.

This Agreement;
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3.

Payment Bond;

1.

Other Bonds (pages _ _ to - - ' inclusive);

a.

(pages

to

, inclusive);

b~.~=============================i(p~a~g~e~s====~to~===>,lff'n~clffus~i\~'e);

c.

(pages

to - - - ' inclusive);

5.

General Conditions - Division 100 of the 2008 Idaho Standards for Public Works Construction;

6.

Supplementary Conditions (pages _ _ to - - ' inclusive);

7.

Special Provisions (pages _ _ to _ _, inclusive);

8.

Standard Specifications and Standard Drawings - 2008 Idaho Standards for Public Works Construction;

9.

Drawings consisting of a cover sheet and sheets numbered _ _ through _ _, inclusive, with each sheet
bearing the following general title: Bryden Canyon Golf Course Irrigation Replacement;

10. Addenda (numbers _ _ to _ _, inclusive);
11. Exhibits to this Agreement:
a.

Notice to Proceed;

b.

CONTRACTOR's Bid;

c.

Documentation submitted by CONTRACTOR prior to Notice of Award;

d.

City of Lewiston Drug and Alcohol Substance Abuse and Testing Policy Contractors Acknowledgement.

12. The following which may be delivered or issued on or after the Effective Date of the Agreement:

B.

a.

Written Amendments;

b.

Work Change Directives;

c.

Change Order(s).

There are no Contract Documents other than those listed above in this Article 9.

C. The Contract Documents may only be amended, modified, or supplemented as provided in paragraph 3.05 of the
General Conditions.

ARTICLEIO-MUSCELLANEOUS
10.01

Terms

A. Terms used in this Agreement will have the meanings indicated in the General Conditions.

10.02

Assignment of Contract

A. No assignment by a party hereto of any rights under or interests in the Contract will be binding on another party hereto
bound; and, specifically but without limitation, moneys that may become
due mM~fi-eys-tMrt ate Hili! 1haY~l'bt-tJe'l asd!tnY:cfwlthout such consent (except to the extent that the effect of tlus restncton may
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be limited by law), and unless specifically stated to the contrary in any written consent to an assignment, no assignment will
release or discharge the assignor from any duty or responsibility under the Contract Documents.

10.03

Successors and Assigns

A. OWNER and CONTRACTOR each binds itself, its partners, successors, assigns, and legal representatives to the other
party hereto, its partners, successors, assigns, and legal representatives :in respect to all covenants, agreements, and obligations
contained in the Contract Documents.
10.04

Severability

A. Any provision or part of the Contract Documents held to be void or unenforceable under any Law or Regulation shall
be deemed stricken, and all remaining provisions shall cont:inue to be valid and binding upon OWNER and CONTRACTOR,
who agree that the Contract Documents shall be reformed to replace such stricken provision or part thereof with a valid and
enforceable provision that comes as close as possible to expressing the intention of the stricken provision.

10.05

Other Provisions

COMPLAfNT FOR INJUNCTIVE,
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IN WITNESS WHEREOF, OWNER and CONTRACTOR have signed this Agreement in duplicate. One counterpart each has
been delivered to OWNER and CONTRACTOR All portions of the Contract Documents have been signed or identified by
OvVN"ER and CONTRACTOR or on their behalf.

This Agreement will be effective on _ _ _ _ _ _" _ _ _ (which is the Effective Date of the Agreement).

OWNER:

CONTRACTOR:

By: ________________________________

By: ________________________________

[CORPORATE SEAL]

[CORPORATE SEAL]

Attest ________________________

Attest ________________________________

Address for giving notices:

Address for giving notices:

(If OWNER is a corporation, attach evidence of authority
to sign. If OWNER is a public body, attach evidence of
authority to sign and resolution or other documents
authorizing execution of OWNER-CONTRACTOR
Agreement.)

License No. ____________________________
(Where applicable)
Agent for service of process: _ _ _ _ _ _ _ _ __

(If CONTRACTOR is a corporation or a partnership, attach
evidence of authority to sign.)
Designated Representative:

Designated Representative:

Name: ___________________________

Name: _______________________________

Title: ___________________________

Title: _______________________________

Address: ___________________________

Address: __________________________

Phone: __________________________________

Phone: ___________________________

Facsimile: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Facsimile: ________________________

COMPLAINT FOR INJUNCTIVE,
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SUCCESSFUL BIDDER'S CHECK LIST
The successful bidder shall submit in full the following forms before the notice to proceed shall
be issued.
Failure to execute any of the following documents as part of the bid or any addition in writing to
the form of the bid, or any condition, limitation, or provision not officially invited in the proposal
or Special Provisions may render the proposal as being incomplete or modified and may become
cause for rejection of award of the contract.
Bidder shall check each box indicating completion of each item.
submitted along with the following documents:

This checklist must be

()

PAYMENT BOND

()

PERFORMANCE BOND

()

PUBLIC WORKS CONTRACT REPORT

()

CERTIFICATE OF INSURANCE AND WORKER'S COMPENSATION
Certificate of proof of coverage from insurance carrier required.

( )

SIGNED CONTRACT

COMPLAINT FOR INJUNCTIVE,
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Performance Bond
.Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable.

CONTRACTOR (Name and Address):

SURETY (Name and Address of Principal Place
of Business):

OWNER (Name and Address):

CONTRACT
Date:
Amount:
Description (Name and Location):

BOND
Date (Not earlier than Contract Date):
Amount:
Modifications to this Bond Form:

Surety and Contractor, intending to be legally bound hereby, subject to the terms printed on the reverse side hereof, do each cause this
Performance Bond to be duly executed on its behalfby its authorized officer, agent or representative.

CONTRACTOR AS PRINCIPAL
Company:
(Corp. Seal)
Signature: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Name and Title:

SURETY
Company:

(Corp. Seal)

Signature: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Name and Title:
(Attach Power of Attorney)

(Space is provided below for signatures of additional parties, if required.)

CONTRACTOR AS PRINCIPAL
Company:
(Corp. Seal)
Signature: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Name and Title:

SURETY
Company:

(Corp. Seal)

Signature: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Name and Title:

EJCDC No. 1910-28-A (1996 Edition)
Originally prepared through the joint efforts of the Surety Association of America, Engineers Joint Contract Documents Committee, the Associated General Contractors
of America, and the American Institute of Architects.
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1. The CONTRACTOR and the Surety, jointly and severally, bind themselves, their
heirs, executors, administrators, successors and assigns to the Owner for the
perfonnance of the Contract, which is incorporated herein by reference.
2. If the CONTRACTOR performs the Contract, the Surety and the CONTRACTOR
have no obligation under this Bond, except to participate in conferences as provided in
paragraph 3.1.
3. If there is no OWNER Default, the Surety's obligation under this Bond shall arise
after:
3.1. The OWNER has notified the CONTRACTOR and the Surety at the
addresses descnoed in paragraph 10 below, that the OWNER is considering declaring a
CONTRACTOR Default and has requested and attempted to arrange a conference with
the CONTRACTOR and the Surety to be held not later tban fifteen days after receipt of
such notice to discuss methods of perfonning the Contract If the OWNER., the
CONTRACTOR and the Surety agree, the CONTRACTOR shall be allowed a
reasonable time to perform the Contract, but such an agreement shall not waive the
OWNER's right, if any, subsequently to declare a CONTRACTOR Default; and
3.2. The OWNER has declared a CONTRACTOR Default and formally
tenninated the CONTRACTOR's right to complete the Contract Such CONTRACTOR
Default shall not be declared earlier than twenty days after the CONTRACTOR and the
Surety bave received notice as provided in paragraph 3.1; and
3.3.

The OWNER has agreed to pay the Balance of the Contract Price to:
3.3.1. The Surety in accordance with the terms of the Contract;

pliability, in whole or in part, without further notice the OWl'-.'ER shall be entitled to
enforce any remedy available to the OWNER..
6. After the OWNER has tenninated the CONTRACTOR's right to complete the
Contract, and if the Surety elects to act under paragraph 4.1, 4.2, or 4.3 above, then the
responsibilities of the Surety to the OWNER shall not be greater than those of the
CONTRACTOR under the Contract, and the responsibilities of the OWNER to the
Surety shall not be greater than those of the OWNER under the Contract To a limit of
the amount of this Bond, but subject to commitment by the OWl'-.'ER of the Balance of
the Contract Price to mitigation of costs and damages on the Contract, the Surety is
obligated without duplication for:
6.1. The responsibilities of the CONTRACTOR for correction of defective
Work and completion of the Contract;
6.2. Additional legal, design professional and delay costs resulting from the
CONTRACTOR's Default, and resulting from the actions or failure to act of the Surety
under paragraph 4; and
6.3. Liquidated damages, or if no liquidated damages are specified in the
Contract, actual damages caused by delayed performance or non-performance of the
CONTRACTOR..
7. The Surety shall not be liable to the OWNER or others for obligations of the
CONTRACTOR that are unrelated to the Contract, and the Balance of the Contract
Price shall not be reduced or set off on account of any such unrelated obligations. No
right of action shall accrue on this Bond to any person or entity other than the OWNER
or its heirs, executors, administrators~ or successors.

3.3.2 Another contractor selected pursuant to paragraph 4.3 to
perform the Contract.

8. The Surety hereby waives notice of any change, including changes oftime, to the
Contract or to related subcontracts, purchase orders and other obligations.

4. When the OWNER has satisfied the conditions of paragraph 3, the Surety shall
promptly and at the Surety's expense take one of the following actions:

9. lilly proceeding, legal or equitable, under this Bond may be instituted in any court of
competent jurisdiction in the location in which the Work or part of the Work is located
and shall be instituted within two years after CONTRACTOR Default or within two
years after the CONTRACTOR ceased working or within two years after the Surety
refuses or fails to perfonn its obligations under this Bond, whichever occurs first If the
provisions of this paragraph are void or prohibited by law, the minimum period of
limitation available to sureties as a defense in the jurisdiction of tbe suit shall be
applicable.

4.1. Arrange for the CONTRACTOR, with consent of the OWNER., to perfonn
and complete the Contract; or
4.2. Undertake to perfonn and complete the Contract itself, through its agents or
through independent contractors; or
4.3. Obtain bids or negotiated proposals from qualified contractors acceptable to
the OWNER for a contract for perfonnance and completion of the Contract, arrange for
a contract to be prepared for execution by the OWNER and the contractor selected with
the OWNER's concurrence, to be secured with performance and payment bonds
executed by a qualified surety equivalent to the Bonds issued on the Contract, and pay
to the OWNER the amount of damages as described in paragraph 6 in excess of the
Balance of the Contract Price incurred by the OWNER resulting from the
CONTRACTOR Default; or
4.4. Waive its right to perform and complete, arrange for completion, or obtain a
new contractor and with reasonable promptness under the circurostances;
4.4.1 After investigation, detennine the amount for which it may be
liable to the OWNER and, as soon as practicable after the amount is determined, tender
payment therefor to the OWNER; or
4.4.2 Deny liability in whole or in part and notify the OWNER citing
reasons therefor.
5. If the Surety does not proceed as provided in paragraph 4 with reasonable
promptness, the Surety shall be deemed to be in default on this Bond fifteen days after
receipt of an additional written notice from the OWNER to the Surety demanding that
the Surety perform its obligations under this Bond, and the OWNER shall be entitled to
enforce any remedy available to the OWNER.. If the Surety proceeds as provided in
paragraph 4.4, and the OWNER refuses the payment tendered or the Surety has denied

10. Notice to the Surety, the OWNER or the CONTRACTOR shall be mailed or
delivered to the address shown on the signature page.
11. When this Bond has been furnished to comply with a statutory or other legal
requirement in the location where the Contract was be performed, any provision in this
Bond conflicting with said statutory or legal requirement shall be deemed deleted here
from and provisions conforming to such statutory or other legal requirement shall be
deemed incorporated herein. The intent is that this Bond shall be construed as a
statutory bond and not as a common law bond.
12. Definitions.
12.1 Balance of the Contract Price: The total amount payable by the OWNER to
the CONTRACTOR under the Contract after all proper adjustments have been made,
including allowance to the CONTRACTOR of any amounts received or to be received
by the OWNER in settlement of insurance or other Claims for damages to which the
CONTRACTOR is entitled, reduced by all valid and proper payments made to or on
behalf of the CONTRACTOR under the Contract
12.2. Contract The agreement between the OWNER and the CONTRACTOR
identified on the signature page, including all Contract Documents and changes thereto.
12.3. CONTRACTOR Default Failure of the CONTRACTOR, which has neither
been remedied nor waived, to perform or otherwise to comply with the terms of the
Contract
12.4. OWNER Default: Failure of the OWNER., which has neither been remedied
nor waived, to pay the CONTRACTOR as required by the Contract or to perfonn and
complete
or
comply
with
the
other
terms
thereof.
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Payment Bond
Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable.

SURETY (Name and Address of Principal Place
of Business):

CONTRACTOR (Name and Address):

OVvTNER (Name and Address):

CONTRACT
Date:
Amount:
Description (Name and Location):

BOND
Date (Not earlier than Contract Date):
Amount:
Modifications to this Bond Form:

Surety and Contractor, intending to be legally bound hereby, subject to the terms printed on the reverse side hereof, do each cause this
Payment Bond to be duly executed on its behalf by its authorized officer, agent, or representative.
CONTRACTOR AS PRINCIPAL
Company:

(Corp. Seal)

Signature: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Name and Title:

SURETY
Company:

(Corp. Seal)

Signature: ________________
Name and Title:
(Attach Power of Attorney)

(Space is provided below for signatures of additional parties, if required.)

CONTRACTOR AS PRINCIPAL
Company:

(Corp. Seal)

Signature: ___________________
Name and Title:

SURETY
Company:

(Corp. Seal)

Signature: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Name and Title:

EJCDCNo. 191O-28-B (1996 Edition)
Originally prepared through the joint efforts of the Surety Association of America, Engineers Joint Contract Documents Committee, the Associated General Contractors
of America, the American Institute of Architects, the American Subcontractors Association, and the Associated Specialty Contractors.
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1. The CONTRACTOR and the Surety, jointly and severally, bind themselves, their
heirs, executors, administrators, successors a.'1d assigns to the Ow'NER to pay for
labor, materials and equipment furnished for use in the performance of the Contract,
which is incorporated herein by reference.
2. With respect to the OWNER, this obligation shall be null and void if the
CONTRACTOR:

2.1. Promptly makes payment, directly or indirectly, for all sums due
Claimants, and
2.2. Defends, indemnifies and holds harmless the OWNER from all claims,
demands, liens or suits by any person or entity who furnished labor, materials or
equipment for use in the performance of the Contract, provided the OWNER has
promptly notified the CONTRACTOR and the Surety (at the addresses described in
paragraph 12) of any claims, demands, liens or suits and tendered defense of such
claims, demands, liens or suits to the CONTRACTOR and the Surety, and provided
there is no OWNER Default.
3. With respect to Claimants, this obligation shall be null and void if the
CONTRACTOR promptly makes payment, directly or indirectly, for all sums due.

4. The Surety shall have no obligation to Claimants under this Bond until:
4.1. Claimants who are employed by or have a direct contract with the
CONTRACTOR have given notice to the Surety (at the addresses described in
paragraph 12) and sent a copy, or notice thereof, to the OWNER, stating that a claim
is being made under this Bond and, with substantial accuracy, the amount of the
claim.
4.2. Claimants who do not have a direct contract with the CONTRACTOR:
1.
Have furnished written notice to the CONTRACTOR and
sent a copy, or notice thereof, to the OWNER, within 90 days after having last
performed labor or last furnished materials or equipment included in the claim
stating, with substantial accuracy, the amount of the claim and the name of the party
to whom the materials were furnished or supplied or for whom the labor was done
or performed; and
2.
Have either received a rejection in whole or in part from the
CONTRACTOR, or not received within 30 days of furnishing the above notice any
communication from the CONTRACTOR by which the CONTRACTOR had
indicated the claim will be paid directly or indirectly; and
3.
Not having been paid within the above 30 days, have sent a
written notice to the Surety and sent a copy, or notice thereof, to the OWNER,
stating that a claim is being made under this Bond and enclosing a copy of the
previous written notice furnished to the CONTRACTOR.
5. If a notice required by paragraph 4 is given by the OWNER to the
CONTRACTOR or to the Surety, that is sufficient compliance.
6. When the Claimant has satisfied the conditions of paragraph 4, the Surety shall
promptly and at the Surety's expense take the following actions:
6.1. Send an answer to the Claimant, with a copy to the OWNER, within 45
days after receipt of the claim, stating the amounts that are undisputed and the basis
for challenging any amounts that are disputed.

CONTRA.CTOR a\"1d the Surety under this Bond, subject to the OWNER's priority
to use the funds for the completion ofthe Work.

9. The Surety shall not be liable to the OWNER, Claimants or others for obligations
of the CONTRACTOR that are unrelated to the Contract. The OWNER shall not be
liable for payment of any costs or expenses of any Claimant under this Bond, and
shall have under this Bond no obligations to make payments to, give notices on
behalf of, or otherwise have obligations to Claimants under this Bond.
10. The Surety hereby waives notice of any change, inclnding changes of time, to
the Contract or to related Subcontracts, purchase orders and other obligations.
11. No suit or action shall be commenced by a Claimant under this Bond other than
in a court of competent jurisdiction in the location in which the Work or part of the
Work is located or after the expiration of one year from the date (1) on which the
Claimant gave the notice required by paragraph 4.1 or paragraph 4.2.3, or (2) on
which the last labor or service was perfonned by anyone or the last materials or
equipment were furnished by anyone under the Construction Contract, whichever of
(1) or (2) first occurs. If the provisions of this paragraph are void or prohibited by
law, the minimum period of limitation available to sureties as a defense in the
jurisdiction of the suit shall be applicable.
12. Notice to the Surety, the O"WNER or the CONTRACTOR shall be mailed or
delivered to the addresses shown on the signatUre page. Actual receipt of notice by
Surety, the OWNER or the CONTRACTOR, however accomplished, shall be
sufficient compliance as of the date received at the address shown on the signature
page.
13. When this Bond has been furnished to comply with a statutory or other legal
requirement in the location where the Contract was to be performed, any provision
in this Bond conflicting with said statutory or legal requirement shall be deemed
deleted herefrom and provisions conforming to such statutory or other legal
requirement shall be deemed incorporated herein. The intent is, that this Bond shall
be construed as a statutory Bond and not as a common law bond.
14. Upon request of any person or entity appearing to be a potential beneficiary of
this Bond, the CONTRACTOR shall promptly furnish a copy of this Bond or shall
permit a copy to be made.
15. DEFINITIONS
15.1. Claimant: An individual or entity having a direct contract with the
CONTRACTOR or with a Subcontractor of the CONTRACTOR to furnish labor,
materials or equipment for use in the performance of the Contract. The intent of this
Bond shaH be to include without limitation in the terms "labor, materials or
equipment" that part of water, gas, power, light, heat, oil, gasoline, telephone service
or rental equipment used in the Contract, architectural and engineering services
required for performance of the Work of the CONTRACTOR and the
CONTRACTOR's Subcontractors, and all other items for which a mechanic's lien
may be asserted in the jurisdiction where the labor, materials or equipment were
furnished.
15.2. Contract: The agreement between the OWNER and the
CONTRACTOR identified on the signature page, including all Contract Documents
and changes pthereto.
15.3. OWNER Default: Failure of the OWNER, which has neither been
remedied nor waived, to pay the CONTRACTOR as required by the Contract or to
perform and complete or comply with the other tenns thereof.

6.2. Payor arrange for payment of any undisputed amounts.
7. The Surety's total obligation shall not exceed the amount of this Bond, and the
amount of this Bond shall be credited for any payments made in good faith by the
Surety.
8. Amounts owed by the OWNER to the CONTRACTOR under the Contract shall
be used for the performance of the Contract and to satisfy claims, if any, under any
Performance Bond. By the CONTRACTOR furnishing and the OWNER accepting
this Bond, they agree that all funds earned by the CONTRACTOR in the
performance of the Contract are dedicated to satisfy obligations of the
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WH-5

54-1904A and 63-3624(g), Idaho Code, require all Public Works

(.,UII" "'",."

Code No.

This space for state use only.

PUBLIC WORKS CONTRACT REPORT

~v~ .. ~ .~

I

No.

State Tax Commission

to be ""I"" ''"'u to the State Tax

'"

Contract awarded by (public body and address)

Contract awarded to (contractor's name and home address)

State of!

Date qualified to do business in Idaho (Section

j Federal employer number

30~501,

I.e.)

•Public Works contractor license number

Business operates as

0

Sole proprietorship

Sole proprietor's social security number

0

I

Partnership

0

Corporation
,~

SaleslUse tax permit number

tax permit number

i Amount of contract

Project number (if any)

$
Description and location of work to be performed

and completion date:

Scheduled project start date:

If the following information is not available at this time, please indicate when it will be.
Date

This form must be filed with the State Tax Commission within 30 days after a contract is awarded.
All SUBCON'fRACTORS
Name

State of Incorporation

Federal employer number

Address

Date qualified to do business in Idaho

Public works contractor number

leity, State, lip

Business operates as

o

B

Sole proprietorship
Corporation

Partnership

IAmount of subcontract

$

Description of work

State of Incorporation

Name

Federal employer number

IAddress

Date qualified to do business in Idaho

I City,

Business operates as

o
o Partnership o

State, Zip

.Public works contractor number

Sole proprietorship
Corporation

jAmountofsubcontract

$

:Oescription of work

Name

Federal employer number

State of Incorporation

! Date

Address

qualified to do business in Idaho

t Public works contractor

o Sole proprietorship
o Partnership o Cor\Ju,ollu,

City, State, Zip

Business operates as

!Amountofsubcontract

$

i Description of work

,

Name

State of

Address

Date qualified to do business in Idaho

City, State, Zip

Business operates as

COMPLAINT FOR INJUNCTIVE,
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Federal employer number

g

Public works contractor number

Sole proprietorship

o Partnership o Corporation

I

~mount of subcontract
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All SUBCONTRACTORS (Continued)
[Name

IState of

I Address

Federal employer number

Date qualified to do business in Idaho

Business operates as

Cityr State l Zip

D

Partnership

Description of work

Public works contractor number

o Sole proprietorship IAmount of subcontract

o

$

Corporation

Name

State of tncorporation

Federal employer number

Address

Date qualified to do business in Idaho

Public works contractor number

City,

State, Zip

Business operates as

D

IDescription of work

Partnership

o

Sole proprietorship
[] Corporation

IAmount of
$

Name

State of Incorporation

Federal employer number

Address

Date qualified to do business in Idaho

Public works contractor number

!City. State, Zip

Business operates as

D

Partnership

D
D

Sole proprietorship rmountofsubcontract
Cor\Ju, OllU,

$

Description of work

SUPPLIERS
jUse the space below to report: Major suppliers of materials and supplies: items removed from lI,v~ntor'y equipment purchased,
rented or leased for use in project; materials provided by govern
agency. Please indicate how
or
tax was paid.
Phone number
, Name
Address
Tax paid to supplier.

I

Total value

Materials and equipment purchased and used:

I

Name

Address

Total value

Materia!s and equipment purchased and used:

I

I Name

$
Phone number

Address

Materials and equipment purchased and used:

$
Phone number

'V'd'Vd'""

$
Name

rddress

I Materials and equipment purchased and used:

Phone number

Total value

$

IAddress

Name

Total value

Materials and equipment purchased and used:

IAddress

Name

Phone number

$

D
D Tax paid to state. *
D No tax paid.

D Tax paid to supplier.
D Tax paid to state.'
D No tax paid.
D Tax paid to supplier.
D Tax paid to state. *
D No tax paid.
D Tax paid to supplier.
D Tax paid to state. *
D No tax paid.
D Tax paid to supplier.
D Tax paid to state, *
D No tax paid.
D Tax paid to supplier
D Tax paid to state. *
D No tax paid.

•Phone number

Total value

Materials and equipment purchased and used:

$

* If tax was not paid to suppliers, but WAS or WilL BE reported as "Items Subject to Use Tax" under your permit number,
indicate period of return on which payment WAS or WILL BE reported:
If tax was remitted to a state other than Idaho, name state next to "Total value" box(es) above.
If tax is due and has not previously been reported, attach payment to this form.

1

I~~R~ AU2~e~;~~INT FOR INJUNf;~~~.

Phone number

Date

DECLARA1I1@R'i)h&E(}'lP~REeIE~ission, P.O. Box 36, Boise, Idaho 83722 - 2210

For additional information call (208) 334-7691
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CERTIFICATE OF INSURANCE TO THE CITY OF LEWISTON, IDAHO
Producer:

The bidder may use the Lewiston's form of
insurance or their own certificate of insurance
form will be accepted.
Description of work:

Insured:

POLICIES

POLICY #/COMPANY

EXP.DATE

LIMITS
$
$
$
$
$
$

GENERAL AGGREGATE
PROD. COMP/OPS AGG
PERSONAL INJURY
OCCURANCE
FIRE DAMAGE
MEDICAL EXPENSE

AUTO LIABILITY
( ) INTO LIABILITY
()ANYAUTO
()ALLOWNED
( ) SCHEDULED
() HIRED
( ) NON-OWNED
( ) GARAGE LIABILITY

$

COMBINED LIMIT

WORKERS
COMPENSATION

() STATUTORY LIMITS

COMMERCIAL
GENERAL LIABILITY
( ) OCCURANCE
( ) CLAIMS MADE

$
$
$

EMPLOYER'S LIABILITY
EXCESS LIABILITY
() UMBRELLA
() OTHER

BI (PERSON)
BI (ACCIDENT)
PO

$
$

EACH ACCIDENT
DISEASE LIMIT

$
$

OCCURANCE
AGGREGATE

..

..

All policies are In effect at thiS time and will not be canceled, limited or allowed to expire without renewal until after 30
days written notice has been given to the City of Lewiston. Any coverage afforded the Certificate Holder as an Additional
Insured shall apply as the primary and not excess of Contributing to any insurance issued for the Name of The City of
Lewiston

THE FOLLOWING COVERAGES OT CONDITIONS ARE IN EFFECT
PRODUCTS AND COMPLETED OPERATIONS
CITY OF LEWISTON NAMED AS ADDITIONALLY INSURED
CROSS LIABILITY CLAUSE (OR EQUIVELENT WORDING)
PERSONAL INJURY
EMPLOYMENT RELATED DISCRIMINATION
BROAD FORM PROPERTY DAMAGE
BLANKET CONTRACTUAL LIABILITY
SUBCONTRACTORS NAMED AS ADDITIONAL INSURED
POLLUTION LIABILITY (LIMITS $
)
WAIVER OF SUBROGATION IN FAVOR OF THE CITY OF LEWISTON
FROM WORKER'S COMPENSATION INSURER

..

()
()
()
()
()
()
()
()
()

YES
YES
YES
YES
YES
YES
YES
YES
YES

() NO
()NO
() NO
() NO
() NO
() NO
() NO
()NO
()NO

() YES

()NO

..

ThiS IS to certify that policies of Insurance listed above have been Issued to the Insured named above for the policy penod
indicated, notwithstanding any requirement, term or condition of any contract or other document with respect to which this
Certificate may be issued or may pertain, the insurance afforded by the policies described herein is subject to all terms,
exclusions and conditions of each policies.

Authorized Representative _________________

Agency/Broker ____________________________ Street or P.O. _________________
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ISPWC - SUPPLEMENTARY CONDITIONS

These Supplementary Conditions amend or supplement the General Conditions of the Contract
Documents. All provisions which are not so amended or supplemented remain in full force and effect.
SC-2.02. Delete first sentence in paragraph 2.02 of the General Conditions and insert the following in
its place:
OWNER shall furnish to CONTRACTOR one compact disc of the Contract Documents and
Drawings.
SC-4.03.A through SC-4.03.B. Delete paragraphs 4.03.A through 4.03.B of the General Conditions in
entirety and insert the following in its place:
4.03.A During the progress of the work, if subsurface or latent physical conditions are
encountered at the site differing materially from those indicated in the contract or if unknown
physical conditions of an unusual nature, differing materially from those ordinarily
encountered and generally recognized as inherent in the work provided for in the contract, are
encountered at the site, the party discovering such conditions shall promptly notify the other
party in writing of the specific differing conditions before they are disturbed and before the
affected work is performed.
4.03.B Upon written notification, the ENGINEER AND/OR ENGINEER'S CONSULTANT
will investigate the conditions, and if it is determined that the conditions materially differ and
cause an increase or decrease in the cost or time required for the performance of any work
under the contract, an adjustment, excluding loss of anticipated profits, will be made and the
contract modified in writing accordingly. The ENGINEER AND/OR ENGINEER'S
CONSULTANT will notify the Contractor of the determination whether or not an adjustment
of the contract is warranted. No contract adjustment which results in a benefit to the
Contractor will be allowed unless the Contractor has provided the required written notice.

SC-4.06. Supplement paragraph 4.06 of the General Conditions as follows:
4.06.A.l. In preparing Drawings and Specifications, neither ENGINEER NOR
ENGINEER'S CONSULTANT utilized any report or drawing relating to a Hazardous
Environmental Condition.
SC-5.04.C Add the following paragraph(s) immediately following paragraph 5.04.B of the General
Conditions:
5.04.C The limits ofliability for the insurance required by paragraph 5.04.B.2 of the General
Conditions shall provide coverage for not less than the following amounts or greater where
required by Laws and Regulations:
5.04.Cl. Worker's compensation, disability benefits and other similar employee
benefit acts, and damages because of bodily injury, occupational sickness or disease,
or death of CONTRACTOR's employees as provided in paragraphs 5.04.A.l
and 5.04.A.2 of the General Conditions:
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5.04.C.l.b. Employer's Liability: $1,000,000.00
5.04.C.Lc. Federal and Maritime: As applicable, provide statutory coverage
under Federal Compensation Acts such as, but not limited to, the Defense
Base Act and the Federal Employee's Liability Act (FELA).
5.04.C.2. CONTRACTOR's Liability Insurance under paragraphs 5.04.A.3
through 5.04.A.5 of the General Conditions shall provide the following minimum
limits and conditions:

5.04.C.2.a. General Aggregate $2,000,000.00
5.04.C.2.b. Products-Completed Operations Aggregate $1,000,000.00
5.04.C.2.c. Personal and Advertising Injury (per person/organization with
employment exclusion deleted) $1,000,000.00
5.04.C.2.d. Each Occurrence (bodily injury and property damage)
$1,000,000.00
5.04.C.2.e. Fire Damage (anyone fire) $200,000.00
5.04.C.2.f. Medical Expenses (anyone person) $10,000.00
5.04.C.2.g. Property Damage liability insurance will remove the explosion,
collapse, and underground exclusion and provide broad form property
damage coverage.
5.04.C.3. Automobile Liability under paragraph 5.04.A.6 of the General Conditions,
providing for Combined Single Limit (bodily injury and property damage) for
owned, non-owned, rented, or hired vehicles $1,000,000.00
5.04.C.4. Provide Excess Liability or Umbrella insurance providing protection for at

least the hazards insured under the primary liability policies with the following
limits:
5.04.CA.a. General Aggregate $1,000,000.00
5.04.C.4.b. Each Occurrence $1,000,000.00
SC-5.06 Wordage of the General Conditions original document for section 5.06 shall be reinstated.
SC-5.10. Supplement paragraph 5.10 ofthe General Conditions as follows:
The property insurance shall contain no partial occupancy restriction for utilization of the
Project by the OWNER for the purpose intended.
SC-6.02.B. Supplement paragraph 6.02.B of the General Conditions as follows:
CONTRACTOR (and Subcontractor) regular working hours consist of up to 10 working
hours within a ll-hour period between 7:00 a.m. and 6:00 p.m., on a regularly scheduled
basis, excluding Sundays and holidays. If Contractor works beyond these hours, he must
first notify the City of Lewiston Police Department to obtain permission.

COMPLAINT FOR INJUNCTIVE,
DECLARATORY & OTHER RELIEVE 00810 - 2

65

SC-9.03.B. through 9.03.0. Add new paragraphs immediately following paragraph 9.03.A of the
General Conditions as follows:
9.03.B. The Resident Project Representative (RPR) will be furnished by OWNER. The
responsibilities, authority, and limitations ofthe RPR are limited to those of ENGINEER
AND/OR ENGINEER' S CONSULTANT in accordance with paragraph 9.10 of the General
Conditions and as set forth elsewhere in the Contract Documents and are further limited and
described below.
9.03.C. Responsibilities and Authority:
9.03.C.1. Schedules: Review and monitor the progress schedule, schedule of
Submittals submissions and schedule of values prepared by CONTRACTOR and
consult with ENGINEER AND/OR ENGINEER'S CONSULTANT concerning
acceptability .
9.03.c.2. Conferences and Meetings: Conduct or attend meetings with
CONTRACTOR, such as preconstruction conferences, progress meetings, Work
conferences and other Project related meetings.
9.03.C.3. Liaison: (i) Serve as ENGINEER's liaison with CONTRACTOR, working
principally through CONTRACTOR's superintendent and assist in understanding the
intent of the Contract Documents; (ii) assist ENGINEER AND/OR ENGINEER'S
CONSULTANT in serving as OWNER's liaison with CONTRACTOR when
CONTRACTOR's operations affect OWNER's onsite operations; (iii) assist in
obtaining from OWNER additional details or information when required for proper
execution of the Work.
9.03.CA. Submittals: Receive Submittals which are furnished at the site by
CONTRACTOR, and notify ENGINEER AND/OR ENGINEER'S CONSULTANT
of availability for examination. Advise ENGINEER AND/OR ENGINEER'S
CONSULTANT and CONTRACTOR of the commencement of any Work or arrival
of Products at site, when recognized, requiring a Shop Drawing or Sample if the
Submittal has not been approved by ENGINEER AND/OR ENGINEER'S
CONSULTANT.

9.03.C.5. Review of Work, Rejection of defective Work, Inspections and Tests:
(i) Conduct onsite observations ofthe Work in progress to assist ENGINEER
AND/OR ENGINEER'S CONSULTANT in determining if the Work is in general
proceeding in accordance with the Contract Documents; (ii) inform ENGINEER
AND/OR ENGINEER'S CONSULTANT and CONTRACTOR whenever RPR
believes that any Work is defective; (iii) advise ENGINEER AND/OR
ENGINEER'S CONSULTANT whenever RPR believes that any Work will not
produce a completed Project that conforms generally to the Contract Documents or
will prejudice the integrity ofthe design concept cifthe completed Project as a
functioning whole as indicated in the Contract Documents, or whenever RPR
believes Work should be uncovered for observation, or requires special testing,
inspection, or approval; (iv) monitor that tests, equipment and systems startups and
operating and maintenance training are conducted in the presence of appropriate
personnel, and that CONTRACTOR maintains adequate records thereof; (v) and
observe, record and report to ENGINEER AND/OR ENGINEER'S CONSULTANT
appropriate details relative to the test procedures and startups; and (vi) accompany
visiting inspectors representing public or other agencies having jurisdiction over the
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Project, record the results of these inspections and report to ENGlNEER AND/OR
ENGlNEER'S CONSULTANT.
9.03.C.6. Interpretation of Contract Documents: Inform ENGlNEER A!\TJ)/OR
ENGlNEER'S CONSULTANT when clarifications and interpretations of the
Contract Documents are needed and transmit to CONTRACTOR clarifications and
interpretations as issued by ENGlNEER AND/OR ENGlNEER'S CONSULTANT.
9.03.C.7. Modifications: Consider and evaluate CONTRACTOR's suggestions for
modifications in Drawings or Specifications and provide recommendations to
ENGlNEER AND/OR ENGlNEER'S CONSULTANT; transmit to CONTRACTOR
the decisions issued by ENGlNEER AND/OR ENGlNEER'S CONSULTANT.
9.03.C.8. Records: (i) Maintain at the site files for correspondence, conference
records, Submittals including Shop Drawings and Samples, reproductions of original
Contract Documents including all Addenda, the signed Agreement, Written
Amendments, Work Change Directives, Change Orders, Field Orders, additional
Drawings issued after the Effective Date of the Agreement, ENGlNEER's written
clarifications and interpretations, progress reports, and other Project related
documents; (ii) keep a diary or log book recording pertinent site conditions,
activities, decisions and events.
9.03.C.9. Reports: (i) Furnish ENGlNEER AND/OR ENGlNEER'S CONSULTANT
periodic reports of progress of the Work and of CONTRACTOR's compliance with
the progress schedule and schedule of Submittals submissions; (ii) consult with
ENGlNEER AND/OR ENGlNEER'S CONSULTANT in advance of scheduled
major tests, inspections or start of important phases of the Work; and (iii) assist in
drafting proposed Change Orders, Work Change Directives, and Field Orders, obtain
backup material from CONTRACTOR as appropriate.
9.03.C.10. Payment Requests: Review applications for payment with
CONTRACTOR for compliance with the established procedure for their submission
and forward with recommendations to ENGlNEERAND/OR ENGlNEER'S
CONSULTANT, noting particularly the relationship of the payment requested to the
schedule of values, Work completed and materials and equipment delivered at the
site but not incorporated in the Work.
9.03.C11. Certificates, Maintenance and Operation Manuals, Record Documents,
and Site Records: During the course of the Work, monitor that these documents and
other data required to be assembled, maintained, and furnished by CONTRACTOR
are applicable to the items actually installed and in accordance with the Contract
Documents, and have this material delivered to ENGlNEER AND/OR ENGINEER'S
CONSULT ANT for review and forwarding to OWNER prior to final payment for the
Work.
9.03.C12. Substantial Completion: (i) Conduct an inspection in the company of
ENGlNEER, OWNER, and CONTRACTOR and prepare a list of items to be
completed or corrected; (ii) submit to ENGINEER AND/OR ENGlNEER'S
CONSULTANT a list of observed items requiring completion or correction.
9.03.C13. Completion: (i) Conduct fmal inspection in the company of EN GlNEER,
OWNER and CONTRACTOR; and (ii) notify CONTRACTOR and ENGINEER
AND/OR ENGlNEER'S CONSULTANT in writing of all patiiculars in which this
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inspection reveals that the Work is incomplete or defective; and (iii) observe that all
items on fInal list have been completed, corrected, or accepted by OWNER and make
recommendations to ENGINEER AND/OR ENGINEER'S CONSULTANT
concerning acceptance.
9.03.D. Limitations of Authority: Resident Project Representative will not:
9.03.D.l. have authority to authorize any deviation from the Contract Documents or
substitution of materials or equipment, unless authorized by ENGINEER AND/OR
ENGINEER'S CONSULTANT; or
9.03.D.2. undertake any of the responsibilities of CONTRACTOR, Subcontractors or
CONTRACTOR's superintendent; or
9.03.D.3. accept Submittals from anyone other than CONTRACTOR; or
9.03.D.4. authorize OWNER to occupy the Project in whole or in pali; or
9.03.D.5. participate in specialized fIeld or laboratory tests or inspections conducted
by others except as specifIcally authorized by ENGINEER AND/OR ENGINEER'S
CONSULTANT.
SC-10.0l.A.1 through 1O.01.A.4.b. Add new paragraphs immediately following paragraph 10.01.A of
the General Conditions as follows:
1O.Ol.A.1 The ENGINEER AND/OR ENGINEER'S CONSULTANT reserves the
right to make, at any time during the work, such changes in quantities and such
alterations in the work as are necessary to satisfactorily complete the project. Such
changes in quantities and alterations shall not invalidate the contract nor release the
surety, and the Contractor agrees to perform the work as altered.
10.01.A.2 If the alterations or changes in quantities signifIcantly change the character
of the work under the contract, whether or not changed by any such different
quantities or alterations, an adjustment, excluding loss of anticipated profIts, will be
made to the contract. The basis for the adjustment shall be agreed upon prior to the
performance of the work. If a basis cannot be agreed upon, then an adjustment will be
made either for or against the Contractor in such amount as the ENGINEER
AND/OR ENGINEER'S CONSULTANT may determine to be fair and equitable.
1O.01.A.3 If the alteration or changes in quantities do not signifIcantly change the
character of the work to be performed under the contract, the altered work will be
paid for as provided elsewhere in the contract.
1O.01.AA The term "signifIcant changes" shall be construed to apply only to the
following circumstances:
1O.01.A.4.a. When the character of the work as altered differs materially in
kind or nature from that involved or included in the original proposed
construction; or
10.01.A.4.b. When a major item of work, as defined elsewhere in the
contract, is increased in excess of 125 percent or decreased below 75 percent
of the original contract quantity. Any allowance for an increase in quantity
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shall apply only to that portion in excess of 125 percent of original contract
item quantity, or in case of a decrease below 75 percent, to the actual amount
of work performed.
SC-13.03.B. Delete paragraph 13.03.B of the General Conditions, and its subparagraphs, in its
entirety and insert the following in its place:
l3.03.B. OWNER shall employ and pay for the services of an independent testing laboratory to
perform all inspections, tests, or approvals required by the Contract Documents except:
l3.03.B.1. for inspections, tests, or approvals covered by paragraphs 13.03.C and
l3.03.D below;
l3.03.B.2. that costs incurred in connection with tests or inspections conducted
pursuant to paragraph 13.04.B shall be paid as provided in said paragraph l3.04.B; and
13.03.B.3. as otherwise specifically provided in the Contract Documents.

SC-13.05.A. Replace all instances ofthe term OWNER in paragraph l3.0S.A and replace with
ENGINEER ANDIOR ENGINEER'S CONSULTANT.
SC-13.0S.B through l3.0S.E. Add new paragraphs immediately following paragraph l3.0S.A of the
General Conditions as follows:
13.0S.B. If the performance of all or any portion of the work is suspended or delayed by the
ENGINEER AND/OR ENGINEER'S CONSULTANT for an unreasonable period of time
(not originally anticipated, customary, or inherent to the construction industry) and the
Contractor believes that additional compensation and/or contract time is due as a result of
such suspension or delay, the Contractor shall submit to the ENGINEER AND/OR
ENGINEER'S CONSULTANT in writing a request for adjustment within seven calendar
days of receipt of the notice to resume work. The request shall set forth the reasons and
support for such adjustment.
13.0S.c. Upon receipt, the ENGINEER AND/OR ENGINEER'S CONSULTANT will
evaluate the Contractor's request If the ENGINEER AND/OR ENGINEER'S
CONSULTANT agrees that the cost and/or time required for the performance of the contract
has increased as a result of such suspension and the suspension was caused by conditions
beyond the control of and not the fault of the Contractor, its suppliers, or subcontractors at
any approved tier, and not caused by weather, the ENGINEER AND/OR ENGINEER'S
CONSULTANT will make adjustment as provided (excluding profit) and modify the contract
in writing accordingly. The ENGINEER AND lOR ENGINEER'S CONSULTANT will
notify the Contractor of the determination whether or not an adjustment of the contract is
warranted.
l3.05.D. No contract adjustment will be allowed unless the Contractor has submitted the
request for adjustment within the time prescribed.
13.05.E. No contract adjustment will be allowed under this clause to the extent that
performance would have been suspended or delayed by any other cause, or for which an
adjustment is provided for or excluded under any other term or condition ofthis contract.
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Bryden Canyon Golf Course
Irrigation System Replacement

SPECIAL PROVISIONS: TECHNICAL SECTION 1
GENERAL SPECIFICATIONS AND WORKMANSHIP
1.1

1.2

PURPOSE
A.

The purpose of these specifications is to provide written direction for the replacement of the
irrigation system at Bryden Canyon Golf Course in Lewiston, Idaho. The replaced system is to
operate in an efficient and satisfactory manner so that the finished system shall efficiently irrigate
all areas to be covered and shall prove satisfactory in all aspects to the Owner and his
Representatives. These specifications, design details, irrigation designs, and the as-staked
drawings prepared during field layout are to be considered a part of the sprinkler system contract,
and it is expected that the chosen contractor will follow speciflcations with due perseverance.

B.

The plans and specifications are intended to include everything obviously requisite and necessary
to the proper installation of the work, whether each necessary item is mentioned herein or not,
unless otherwise specified, and the contractor is expected to provide for the same.

SCOPE OF WORK

A

Bryden Canyon Golf Course is replacing the irrigation system on its existing 18-hole golf
course and driving range.

B.

Description of work:
1.

C.

1.3

The lump sum bid price will be for all materials and labor (and clean-up work) to
install all new main line pipe and fittings, gate valves, air relief valves, drain valves,
new lateral pipe and fittings, electrical wire, new sprinklers, quick coupler valves,
satellite controllers, computerized central controller, and weather station. There is no
new pump station. All pipe is HDPE pipe.

Installation of the new irrigation system is to begin approximately November 16, 2009,
pending Lewiston City Council, and work is to be completed by March 31, 2010. The
Contractor is to include in his bid price the cost of all materials and labor for the new
irrigation system.

IRRIGATION CONSULTANT'S FEES
A.

The Contractor is responsible to include in his lump sum bid price the Irrigation
Consultant's fees for performing field staking, construction observation, substantial
completion walk-through, record construction drawings, mapping services and
programming. These fees include the following work and shall be billed and paid as
described for each service:
L

RRl's fee for field staking and construction observation services, as described in
paragraphs 1.21A - L21J below, is $17,100.00. This amount must be included in the
Contractor's bid price (see Bid Forms). The Irrigation Consultant will invoice
$17,100 to the Contractor immediately following the pre-construction meeting.

2.

The Contractor must include in his bid price the cost ofRRl's travel expenses for ten
(10) site visits during the construction period. The Irrigation Consultant will be on
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site four (4) days for each site visit. Travel expenses will include roundtrip airfare,
hotel, rental car and a $75 per diem, for a total of $1600 per site visit. We will
invoice $1600 to the Contractor at the end of each site visit. (Total invoices for travel
expenses during field staking and construction observation will be $16,000 for ten
site visits).
3.

RRl's fee for the Substantial Completion is $500, plus $950 for travel expenses for
one two-day site visit, for a total of $1450. This amount will be invoiced after the
Substantial Completion site visit. For the Substantial Completion site visit, the
Irrigation Consultant will walk through the entire site and prepare a punch list for the
contractor. The punch list will contain items needing further work before fmal
approval is given.

4.

RRl's fee for the Record Construction Drawing is $5000 plus $950 for travel
expenses for one two-day site visit, for a total of $5950. The Irrigation Consultant
will first gather information necessary to prepare the record construction drawing.
This information includes the Contractor's field notes containing changes from the
as-staked drawings. For any changes that were made during construction, RRl will
use GPS to measure the changes in the field. All data will be recorded by the
Irrigation Consultant in a [mal AutoCAD drawing of the complete irrigation system
as it was installed. RRl will invoice for the Record Construction Drawing after the
irrigation system for nine golf holes has been installed.

5.

RRl's total fee for Mapping is $2400. No travel expenses will be incurred for the
Mapping phase. The Irrigation Consultant will prepare the Record Construction
Drawing for use with the irrigation manufacturer's software program (Toro's TMap). The data will be transferred to the Mapping software and transferred to a disk
which will be loaded into the golf course irrigation computer. The Manufacturer's
Representative will provide training to golf course personnel for the operation of the
Mapping software. RRl will invoice the Contractor after Substantial Completion.

6.

RRl's fee for Programming the irrigation system is $4500 plus $950 for travel
expenses for one two-day site visit, for a total of $5450. The Irrigation Consultant
and golf course staff will verify the station numbers on the Record Construction
Drawing. The Irrigation Consultant and Manufacturer's Representative will set up
the programming of the irrigation system and will load all data into the irrigation
computer. The Manufacturer's Representative will provide training to golf course
personnel for the correct operation of the irrigation computer. RRl will invoice the
Contractor for Programming after Substantial Completion.

7.

RRl's invoices to the Contractor will be due within 30 days of the invoice date. The
total for all fees, as listed in items 1 through 6 above, is $48,350.00, which includes
travel expenses. This amount will be billed in increments, as described in 1 through
6 above.

8.

Travel Expenses: RRl, Inc. will invoice the Contractor for travel expenses at cost
plus five percent (5%). If travel expenses are less than stated in 1 through 6 above,
Contractor shall refund the difference to the City of Lewiston upon completion of the
project. If travel expenses exceed the stated amount, the City of Lewiston will issue
a Change Order to the Contractor for the extra amount needed.
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9.

If the Scope of Work increases so that RRl needs to make more site visits or spend
more time on site or perform other work, then RRl will invoice the Contractor at the
following hourly rates, and the City of Lewiston will issue a Change Order to adjust
the Contract amount.
Principal (Rick Robbins):
Field layout and staking:
GPS work:
AutoCAD:
ClericaVoffice work:

1.4

$100
$100
$100
$75
$50

STATEMENT OF CONTRACTOR'S QUALIFICATIONS
A.

In order to qualify as a Contractor for this work, a Contractor or Joint Venture must be able to
provide proof to the Irrigation Consultant and the Owner prior to the award of any contracts in
order to demonstrate proficiency and experience. The Contractor and his Irrigation Foreman
must have completed a minimum of eighteen (18) hole (1 18-hole or 2 9-hole) golf course
projects in the past three (3) years for which he/she was responsible for all aspects of
construction of a new irrigation system installed on an existing golf course. For this work,
Contractor and his Irrigation Foreman must have installed complete golf course irrigation
system(s) with all HDPE pipe. On the Qualification Questionnaire, he is to list all projects
for which HDPE pipe was installed under his supervision. All corresponding reference
names and telephone numbers must be provided on the Qualification Questionnaire.

B.

SPECIAL QUALIFICATIONS FOR HDPE PIPE INSTALLATION:
1. The Contractor and his Irrigation Foreman shall have successfully installed high
density polyethylene pipe in golf/turf irrigation projects (2" to 10" in size) for a
minimum of 18 golf holes within the last three (3) years. The Irrigation Foreman and
any crew members installing HDPE pipe and fittings must be currently certified by
ISCO's certification program and be proficient in the following tasks:
a.
b.
c.
d.

butt fusion
socket fusion
electrofusion
attachment of mechanical saddles

2. All certified HDPE installers must remain on site throughout the duration of the
project.
3. References will be required. These reference(s) must provide a satisfactory
response or the experience will not be accepted.

1.5

DRAWINGS AND SPECIFICATIONS AT THE WORK. SUE
1.

1.6

The Contractor shall keep one copy of all drawings and specifications at the work site in good
order and available to the Irrigation Consultant.

OWNERSHIP OF DRAWINGS AND SAMPLES
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1.7

A.

All Drawings, Specifications, and copies thereof furnished by the Irrigation Consultant and
the Owner are their property. They are not to be used on other work.

B.

The Contractor shall furnish for approval with reasonable promptness, all samples as directed
by the Construction Manager or Irrigation Consultant. The Construction Manager shall
check and approve such samples with reasonable promptness only for conformance with the
design concept of the Project and for compliance with the information given in the Contract
Documents. The work shall be in accordance with approved samples.

MATERIALS, APPLIANCES, EMPLOYEES
A.

Unless otherwise stipulated, the Contractor shall provide and pay for all materials, labor,
tools, equipment, transportation, and other facilities necessary for the execution and
completion of the work.

B.

All materials shall be new, unless otherwise specified in the Contract Documents. Both
workmanship and materials shall be of superior quality. The Contractor shall, if required,
furnish satisfactory evidence as to the kind and quality of materials.
Where the Contractor has good reason to suggest a substitution, he shall indicate the amount
of extra or credit involved at the time of the contract signing, and in each case he shall obtain
written approval from the Construction Manager or Irrigation Consultant before using
substitute materials. For each proposed substitution, samples, descriptive and technical data,
cost comparison data and reports of test shall be submitted to the Construction Manager for
approvaL No substitute items shall be furnished or installed without written approvaL The
Contractor shall reimburse the Owner for any additional irrigation consulting charges
incurred in evaluating the proposed substitutions, whether accepted or rejected, and for any
changes in Specifications, Drawings, and in the work of other trades resulting from
substations.

C.

1.8

D.

Strict Disciple and Good Order shall at all times be informed by the Contractor, and he shall
not employ on the work any unfit person and anyone not skilled in the work assigned to him.

E.

The Contractor shall furnish the necessary sanitary conveniences, properly secluded, for
laborers on this work, and these shall be maintained in a manner inoffensive to the public or
the Owner.

PROTECTION OF WORK AND PROPERTY
A.

The Contractor shall continuously maintain adequate protection of all his work from damage
and shall protect the Owner's property from injury or loss arising in connection with the
Contract. He shall make good any such damage, injury or loss except such as may be directly
due to errors in the Contract Documents or caused by agents or employees of the Owner. He
shall adequately protect adjacent property and his work as he deems necessary and as
provided by state and local law and the Contract Documents. The Contractor shall take all
necessary precautions for the safety of employees of the work and shall comply with all
applicable provisions of Federal, State, and Municipal safety laws and building codes to
prevent accidents or injury to persons on, about or adjacent to the premises where the work is
being performed. He shall erect and properly maintain at all times, as required by the
conditions and progress of the work, all necessary safeguards for the protection ofworkrnen
and the public and shall post danger signs warning against all hazards. In an emergency
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affecting the safety oftife, of the work or of adjoining property, the Contractor, without
special instruction or authorization from the Superintendent or Owner, is hereby permitted to
act, at his discretion, to prevent such threatened loss or injury, and he shall so act without
appeal if so authorized or instructed. Any compensation claimed by the Contractor because
of emergency work shall be determined by Owner's agreement.
1.9

ACCESS TO WORK
A.

1.10

The Irrigation Consultant and Construction Manager, shall at all times have access.to the
work wherever it is in preparation or progress, and the Contractor shall provide proper
facilities for such access so that they may perform their functions under the Contract
Documents. Ifthe Specifications, Irrigation Consultant's instructions, laws, ordinances or
any public authority require any work to be specially tested or approved, the Contractor shall
give timely notice of its readiness for observation or inspection. If the inspection is by an
authority other than the Construction Manager, required certificates of inspection shall be
secured by the Contractor. Observations by the Irrigation Consultant or Construction
Manager shall be promptly made and where practicable, at the source of supply. If any work
should be covered up without approval or consent, re-examination of questioned work may
be ordered by the Construction Manager, and if so ordered, the work must be uncovered by
the Contractor at his expense. If such work should be found not in accordance with the
Contract Documents, the Contractor shall pay such cost unless it be found that the defect in
the work was caused by the Contractor employed and, in that event, the Owner shall pay such
cost.

PRICES FOR TORO IRRIGATION PRODUCTS
A.

The Owner received bids for the irrigation materials and selected Toro irrigation
products. Purchase prices have been pre-determined. The Contractor's purchase prices for
the Toro materials are as follows (add Idaho State Sales tax to the figures below):
Toro Product

Unit Price

* DT34 Series E1ec. Valve-in-head Full Circle
* DT35 Series Elec. Valve-in-head Part Circle
* LTC Plus 40-station satellite controller with Radio
Capability and new plastic pedestal with station
Switches.

$80.00
$89.00

$1,674.00

* SP-04-5-3 Premium Central Computerized control
System with LTC Plus radio-controlled system, with
Premium Computer, Color Printer, all interfaces,
Site-Pro software, Network hand-held software (model
#997 -05) with HHR-01 Network hand-held with 11 0 VAC
Transformer, two hand-held radios, and all support
Material needed to operate the system, a 5-year
Maintenance and support package, plus T-Map
software
$35,533.00
* Weather Station with components and cable
$5,800.00
*Western Equipment and Irrigation Control System
Preventive Maintenance Program (RE: RFP Merit
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Item 3, extended warranty from 1 year to 4 years on
satellite controllers, central controller surge protection
and field interface unit, hand held radio interface, and
weather station. This warranty is for the City of
Lewiston for Bryden Canyon Golf Course):

1.11

CORRECTION OF WORK BEFORE FINAL PAYMENT
A.

1.12

1.13

$15,640.00 (non-taxable;
no parts; labor only)

The Contractor shall promptly remove from the premises all work condemned by the
Irrigation Consultant or Construction Manager as failing to conform to the Contract, whether
incorporated or not. The Contractor shall promptly replace and re-execute his own work in
accordance with the contract and without expense to the Owner and shall bear the expense of
making good all work of other contractors destroyed or damaged by such removal or
replacement. If the Contractor does not remove such condemned work within a reasonable
time, fixed by written notice, the Owner may remove it and may store the material at the
expense of the Contractor. If the contractor does not pay the expense of such removal within
ten (10) days time thereafter, the Owner may, upon ten (10) days written notice, sell such
materials at auction or at private sale and shall account for the net proceeds thereof after
deducting all the cost and expenses that should have been borne by the Contractor.

USE OF SITE AND ON SITE MATERIALS
A.

The Contractor shall confme his apparatus, the storage of materials, and the operations of his
workmen to limits indicated by law, ordinances, permits, plans or directions of the
Construction Manager and Irrigation Consultant, and shall not unreasonably encumber the
site with his materials.

B.

The Owner will pay for the approved materials for the complete project on site. The Owner
will verify all quantities of the materials.

WARRANTIES
A.

Warranty or Guaranty issued or provided to the Contractor for equipment or systems by any
manufacturer or manufacturer's representative that are installed or furnished as a part of this
Contract shall be also issued to the Owner in the same manner and form as issued to the
Contractor. Any Warranties or Guaranties required under this Contract shall be issued to the
Owner in their entirety.

B.

The Contractor is to guarantee all materials and labor from all defects for a period of one year
after written notice of Substantial Completion.

C.

The Contractor is to respond to a repair notice within 24 hours and have a qualified service
representative on site to repair defects within 48 hours. If such repair work is not done
accordingly, the Owner has the option of completing the repair work himself and billing the
Contractor for the repair work.

D.

The Contractor's one-year warranty shall include the repair of any settlement of irrigation
trench lines over one-half inch (W') from the surrounding undisturbed grade.
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E.

The Contractor's one-year warranty shall include his assistance to the Owner in the
winterization of the system and the start-up ofthe system in the spring. The Contractor is to
supply one employee familiar with the system for two full 8-hour days for the spring start-up.

F.

CONTRACTOR'S WARRANTY:
LIMITED WARRANTY: Contractor warrants that for a period of five years from the date of
installation, it will re-fuse or repair a fusion connection (butt-fused, electro-fused or socketfused) that is defective in workmanship, provided that Owner, upon discovery of a defect,
promptly notifies Contractor of the defect and allows the Contractor to inspect at the place of
installation. If it is determined the fused connection is defective, Contractor will re-fuse or
repair the connection at the jobsite. Contractor does not warrant the product itself, only the
fused connection. This warranty does cover labor or other costs to repair the connection.
The Contractor will be required to make timely repairs in the case of any failure or defect.

1.14

1.15

1.16

CONDITIONS OF BIDDING
A.

Freight On Board: All prices are to be F.O.B. Lewiston, Idaho, or destination as specified by
the Owner in the following documents.

B.

Completeness: All information required by Instructions to Bidders must be supplied to
constitute a proper bid.

OPERATION AND MAINTENANCE OF IRRIGATION SYSTEM
A.

The Irrigation Consultant is not responsible for the operation or maintenance ofthe irrigation
system or pump station or any other irrigation component for this project.

B.

After Substantial Completion has been granted, the Contractor is not responsible for the
operation or maintenance of the irrigation system or pump station or any other irrigation
component for this project, except for repairs during the one-year warranty period.

C.

After Substantial Completion has been granted, the Owner takes full responsibility for the
operation and maintenance of the entire irrigation system, except in cases of warranty items.

SERVICE INTERRUPTION
A.

1.17

The Contractor shall notify all parties that will be affected, two hours prior to the time he will
disconnect or interrupt known sewer or water service or immediately upon the interruption of
a service not shown on the plans. All service so interrupted or damaged shall be immediately
repaired and service restored. No service shall be left inoperative overnight.

PROTECTION
A.

Water Protection: Contractor shall, at all times, protect excavation, trenches, and structures
from damage from rain water, spring water, ground water, backing up of drains and sewers,
and all other water. He/she shall provide all pumps and equipment to provide this protection.

B.

Temporary Drainage: Contractor shall construct and maintain all necessary temporary
drainage and do all pumping necessary to keep excavations free of water. Water may be
drained to adjacent properties upon approval from the Construction Manager.
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1.18

LOSSES FROM NATURAL CAUSES
A.

1.19

TAXES
A.

1.20

The Contractor will pay all applicable sales, use and other similar taxes required by the laws of
the State ofIdaho and the City of Lewiston. The current sales tax is: State ofIdaho is 6% and
Nez Perce County Sales Tax is 0.5%, for a total of 6.5%.

STORAGE
A.

1.21

All loss and damage arising out of the nature of the work to be done, or from the action of the
elements or from floods or overflows, or from ground water or from unusual obstruction or
difficulties, which may be encountered in the prosecution of the said work, shall be negotiated
between the Contractor and the Owner.

A storage trailer and/or construction marshaling area will be allowed on the site. This facility
will only be allowed during the period of active construction by the General Contractor and
hislher subcontractors. The location of the trailers and/or construction yards must be
approved by the Construction Manager prior to the contractor moving onto the site.

FIELD LAYOUT AND OBSERVATIONS
A.

The Contractor shall supply all flags and staking materials. It will be the Contractor's
responsibility to ensure that the field-staked locations remain undisturbed prior to the actual
installation. If a staked location is tom out, moved or lost, the Contractor will be responsible to
pay the relocation cost of$lOO per hour to the Irrigation Consultant to re-establish the location(s)
of the irrigation equipment.

B.

Contractor is to purchase and have on the site 1/8" plastic coated cable and marking
flags for use by the Irrigation Consultant in field staking. The cable is to be cut into three 65'
lengths, with handles.

C.

The Contractor, at his own expense, shall keep on site his hrigation Foreman and two
additional employees for the purpose of assisting the Irrigation Consultant in field layout.

D.

The Irrigation Consultant, along with the Resident Project Representative and the Contractor's
Irrigation Foreman, will layout and stake the location of sprinklers and main line routing and
other appurtenances to be installed. After the layout has been approved by the Resident Project
Representative, the Irrigation Consultant will follow with GPS equipment to locate all items
staked.

E.

The GPS data will be transferred to AutoCAD in the Irrigation Consultant's office in order to
develop an as-staked drawing for the Contractor. The Irrigation Consultant will require three
days to create the as-staked drawing and supply it to the Contractor. The Contractor is to
schedule his work accordingly. The as-staked drawing will be mailed or e-mailed to the job site
and will include the following:
1.

The as-staked drawing will incorporate any deviations from the original irrigation
drawings.
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2.

One scaled as-staked drawing will show sprinkler locations, main line and lateral pipe
routing, isolation valve locations, sprinkler station numbers, and satellite controller
locations.

3.

One scaled as-staked drawing will show sprinkler locations, main line pipe, and
isolation gate valves only. The Contractor is responsible to draw on this plan the
actual main line and lateral pipe routing, and isolation gate valves, as installed, the
sprinkler station numbers (if they have changed), and the satellite controller numbers.
Two dimensions are required to locate all valves.

4.

No hand drawing of the record construction drawing base plan will be allowed.
Contractor must use the as-staked drawing supplied by the Irrigation Consultant.

5.

The Contractor shall notifY the Irrigation Consultant a minimum of one week
prior to needing the Irrigation Consultant's staking services.

F.

The sprinkler spacing for this project is at 60' equilateral triangular. If there appears to be a
discrepancy between the field layout and the as-staked drawing, the Contractor shall notifY the
Irrigation Consultant to receive instructions for making any adjustments.

G.

All irregular spacings required because of odd shapes in golf course features shall be observed
and approved by the Irrigation Consultant.

H.

Routing of the pipe shall be in accordance with the irrigation as-staked plan except that the
Irrigation Consultant or the Resident Project Representative reserves the right to change the
routing of the pipe from that shown on the plan and in case of rock or other obstacles. In no event
shall field changes of this nature affect the overall cost of the project except where these changes
may alter the quantity of materials to be provided according to the plan, or where excess depth of
trench and backfill is required.

1.

The Contractor, subject to approval of the Irrigation Consultant or the Resident Project
Representative, may adjust the location of any pipeline to avoid ledge rock, stumps or other
obstacles, provided that such adjustments do not increase the quantity of pipe required and is not
in conflict with the evident intent of the plan.

1.

Observations:
1.

Observations during construction will be by the Irrigation Consultant and the Resident
Project Representative.

2.

All material being used on the irrigation system installation is to be the material specified
on the plan's details or legend.

3.

Observation of depth of trench - main line or lateral.

4.

Test of automatic operation of all equipment. All equipment must operate and piping
showing no leaks for fifteen (15) days after completion of installation before final
acceptance.
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5.

All tests and observations must be passed satisfactorily before final acceptance of system
by the Irrigation Consultant and the Resident Project Representative.

6.

Observations referred to in this section shall obligate the Contractor to notify the
Resident Project Representative and the Irrigation Consultant whenever his work is ready
for inspection. Observation referred to shall not obligate the Resident Project
Representative and the Irrigation Consultant to exercise their right to observe his work.

7.

The Resident Project Representative shall be afforded access to make whatever
observations are, in his opinion, necessary. The Contractor shall provide whatever
labor and maintain and operate whatever equipment that may be required to properly
test
or inspect the work. The progress of the work shall not interfere with the
Owner's
Representative's and Irrigation Consultant's right to observe.

1.22

RECORD CONSTRUCTION DRAWING
A.

1.23

CHANGES BY THE CONTRACTOR IN PLANS AND SPECIFICATIONS
A.

1.24

The Contractor is responsible to keep the as-staked drawings up-to-date by showing all field
changes on the as-staked drawings. The marked up drawings must be clearly legible and show
all pipe routing changes (main line and lateral), main line pipe sizes, isolation valve locations,
any added or deleted sprinklers, station numbers for sprinklers, which controller the sprinklers
are connected to, and any other electric or manual valves. The Contractor must supply his
marked as-staked drawings to the Irrigation Consultant within two weeks after completing the
installation of each golf hole. If timely delivery of the marked as-staked drawings does not take
place, the Irrigation Consultant will charge the Contractor $500 per week until the drawings are
delivered. Contractor's Pay Request will not be approved until the marked as-staked drawings
have been delivered and approved. If drawings are not received within four weeks of the time
they are due, the Irrigation Consultant will not stake any additional sprinklers until the drawings
are delivered and approved. The Contractor will not be given any time extensions for delays
caused by untimely submittal of marked as-staked drawings.

No changes in plans or specifications shall be made by the Contractor without the written
approval of the Irrigation Consultant and the Resident Project Representative.

ALTERATIONS, CHANGES, OMISSIONS FROM OR ADDITIONS TO THE WORK
A.

Should the Irrigation Consultant and the Resident Project Representative, at any time during the
progress of the work, desire any alterations, changes, omissions from or additions to the work
included in the plans and specifications, these shall be acceded to by the Contractor, and same
shall not in any way affect the time of completion of the work as agreed upon in the contract,
except as shall be further agreed at the time such changes are made.

B.

In the event that the changes shall be required in the designs or work necessitating the use of
additional equipment or manpower not anticipated in the plan and specifications prepared by the
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Irrigation Consultant, the Contractor shall provide the same at a rate of payment to be agreed
upon.
C.

1.25

1.26

All agreements for alterations, changes, omissions from or additions to work shall be made in
writing on approved form prior to commencing the work and shall bear the Resident Project
Representative's written approvaL All such changes shall be noted and be included on the record
construction drawings.

EXISTING UTILITY LINES
A.

The Contractor shall mark all existing utility lines running through the golf course and avoid any
damage to them at all times. The Contractor will be responsible to repair any damage to utilities
at his own expense ifhe does not call for locations prior to digging or trenching.

B.

In the event that unexpected existing utilities or structures are encountered or exposed during the
execution of this work, the Contractor shall notifY the Resident Project Representative
immediately for procedures to follow.

REMOVAL OF EQUIPMENT AND PROPERTY OF CONTRACTOR
A.

Upon completion of his work, the Contractor shall not remove any materials remaining on the
Site that were purchased by the Owner without mutual agreement by the Resident Project
Representative and the Contractor. Upon agreement, the Contractor shall remove from the
project site all equipment, unused and damaged material, and all other property and impediments
due to, occasioned by, or used in the Contractor's work.

B.

The following items shall be left on the site by the Contractor and shall remain the property of the
Resident Project Representative. This material shall be of the same model numbers as shown in
the legends on the irrigation plans. The price for these items shall be included in the Contractor's
Bid Price:
Quantity

4
4
40
2
2
4
20
1
4 sets
1
10
10
10
10
10

1.27

Item Description
Large Radius Full Circle Sprinklers (Toro DT 34 series)
Large Radius Adj. Part Circle Sprinklers (Toro DT 35 series)
UL approved wire connector packs for 24-volt wire
Square Operating Nut Keys
Drain Valve Keys
Lateral Isolation Gate Valve Keys
Sprinkler Manual Operation Keys
Pedestal Mount Toro LTC Plus 40-Station Satellite Controller
Repair tools for each sprinkler series
Ditch Witch Subsite wire locator #950 R!f
2" coupling (#75-30988)
2x2x2 IPS tee (#75-351888)
2" 90· elbow (#75-31888)
2x2 Male Adapter (#75-33080)
2x2x2 tee (#75-321880)

OPERATION AND MAINTENANCE OF IRRIGA nON SYSTEM
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1.28

A.

The Contractor shall be responsible for the continuous automatic operation of the irrigation
system during the construction and maintenance period and until Substantial Completion. The
Contractor shall keep a technically qualified man on the job full time and maintain adequate
labor, equipment and supplies at the site to immediately repair the system or components in the
event of any leak or failure. During the interim between failure and repair, Contractor, at his own
expense, shall cause the affected area to be irrigated manually as required to prevent damage to
golf course.

B.

The Irrigation Consultant is not responsible for the operation or maintenance of the irrigation
system or pump station or any other irrigation component for this project.

C.

After Substantial Completion has been given, the Contractor is not responsible for the
operation or maintenance of the irrigation system or pump station or any other irrigation
component for this project, except for repairs during the one-year warranty period.

D.

After Substantial Completion has been given, the Owner takes full responsibility for the
operation and maintenance of the entire irrigation system, except in cases of warranty items.

REP AIR DAMAGE OF OTHER WORK
A.

1.29

WINTER TRENCHING
B.

1.30

1.32

During winter installation when there are more than four inches (4") of frost in the ground, no
backhoe or similar equipment will be allowed for digging the trench. Only a trencher or
similar equipment capable of breaking up backfill material can be used. Trenches must also
be filled within two days. No backfilling with frozen soil will be allowed without the
Resident Project Representative's prior approval.

SPOILS
A.

1.31

If, in the opinion of the Resident Project Representative or the Inigation Consultant, a
malfunction or other failure renders the new irrigation system or portion of the system inoperable
and this results in erosion, loss of grass or sod after planting, or other damage to the golf course
during the construction period, the cost of corrective work necessary to repair, replant, or
otherwise retum the damaged area to an acceptable condition shall be borne by the Contractor.

The Resident Project Representative will show the Contractor the site location where all
trench spoils are to be placed.

CLEANING UP
C.

The Contractor shall at all times keep the premises free from accumulation of waste materials
or rubbish caused by his employees or work, and at the completion of the work he shall
remove all his rubbish from and about the site and all his tools, equipment, and surplus
materials. In case of dispute, the Owner may remove the rubbish and charge the cost to the
Contractor as the Resident Project Representative determines to be just.

D.

Before fmal acceptance of the job by the Owner, the site and premises shall be thoroughly
cleaned to the satisfaction of the Resident Project Representative and Irrigation Consultant.

DETERMINATION OF CONTRACT TIME
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1.33

A.

When the Contract Time is specified by designating a definite number of Calendar Days,
assessment of calendar day charges will start on the date specified in the Notice of Contract
Award, and all work must be completed in accordance with the requirements of the contract
on or before the date on which the specified number of Calendar Days expires. For this
proj ect, the Contractor is to provide Substantial Completion for the golf irrigation system by
March 31, 2010.

B.

Substantial Completion is defmed as complete installation of the golf course irrigation
system, with full operation and with all trenches compacted and finished to surrounding
grades.

GOLF HOLES CLOSED TO PLAY
A.

1.34

GENERAL WORKMANSHIP
A.

1.35

All sprinkler heads shall be installed at finished grade from top flange on sprinkler and leveled to
surrounding grade.

IMPROPER LOCATION OF EQUIPMENT
A.

1.37

Contractor shall diligently follow manufacturer's recommendations for installing pipe, valves,
sprinklers, central controller, field controllers and all other appurtenances. Contractor shall install
all equipment of a permanently fixed nature within six inches (6") of the location staked by the
Irrigation Consultant so that installation conforms to requirements of sprinkler outlet spacing and
pipe location as described in these specifications.

SETTING OF SPRINKLER HEADS
A.

1.36

The Contractor will be allowed to close only one golf hole at a time during installation of
sprinklers and lateral pipe work. The Contractor will not be able to close any golf holes
during installation of main line pipe (4" - 10").

If at any time prior to fmal acceptance of the irrigation system it is found that the Contractor has
failed to satisfy the requirements of these specifications, he shall be required to remove the
improperly located equipment and install such equipment in a location or locations satisfying the
requirements at his own cost. If compliance requires the installation of additional or replacement
equipment, the Contractor shall provide same at his own cost.

EXCAVATION AND BACKFILL
A.

Contractor is responsible to install mainline and lateral pipe to specified depth.

B.

Contractor is to keep public streets and existing paved areas clean at all times.

C.

Contractor is responsible to install all pipe, electrical wire, sprinklers and controllers as per
specifications and details.
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D.

All property pins shall be protected. If dislodged or destroyed, the Contractor shall replace
damaged pins at his expense.

E.

Trenches for irrigation lines shall be excavated of sufficient depth and width to permit proper
handling and installation of the pipe and fittings and valve boxes. All backfill material shall be
recompacted to 95% by vibratory compaction method, and evened off with the adjacent soil
level. Selected fill dirt or sand shall be used if soil condition is rocky. In rocky areas, the
trenching depth shall be two inches (2") below normal trench depth to allow for this bedding.
The fill dirt or sand shall be used in filling four inches (4") above the pipe and shall contain no
rock larger than two inches (2"). The remainder of the backfill shall contain no lumps or rocks
larger than three inches (3"). The top six inches (6") of backfill shall be free of rocks larger than
three inches (3"), and free from subsoil or trash. If any additional backfill material is needed, the
Owner will supply it and deliver it to the site. All trenches that are opened during any particular
working day shall be backfilled as soon as possible. Depth of cover to be 30" for the mains and
18" for the lateral lines. Compaction around all sprinklers, valve boxes, and other irrigation
materials shall be done with a hand operated, hydraulic or electric, compaction device to 95%
compaction.

F.

Rock is defined as consolidated material that extends through the trench that cannot be
removed by conventional trenching methods (for 6" - 16" pipe, a CASE 580 or JOHN DEERE
510 Backhoe; for lateral pipe 2" - 4", a trencher, a 6510 DITCH WITCH, a 480 CASE
Backhoe, or a 310 JOHN DEERE Backhoe, or equal in size). Any larger equipment required to
trench through the rock, and approved by the Irrigation Consultant or Resident Project
Representative, will be considered rock trenching, and the Owner will negotiate with the
Contractor for the extra cost for larger equipment rented at an hourly rate for the time needed to
trench through the rock area.

G.

The Contractor shall submit on his bid form a per foot price for labor that will be needed should
rock be encountered during trenching, as described in paragraph F above. The Contractor shall
contact the Resident Project Representative or the Irrigation consultant at the time rock is
encountered and a written accounting of the footage of rock removed shall be agreed upon for a
basis of payment. Failure of the Contractor to get an agreement in writing from the Owner at the
time rock is encountered, and his progressing with any such trenching, shall be at the contractor's
expense.
1.
The Contractor's per foot price is to include the cost to remove the rock and stockpile it
in one area per hole, and to backfill the trench with clean material provided by the Owner and
located in one area on the project site. The bid form will show a per foot line item as related to
each size of pipe being installed.

H.

1.38

EXISTING CONCRETE AND/OR ASPHALT CARTPATH CROSSINGS
A.

1.39

All trenchers, backhoes, skid loaders, backfill compactors and any other excavation equipment
to be driven on sodded areas are to have turf tires only.

When crossing existing cart paths, Contractor is to saw cut the edges of the trench crossing the
cart path, remove the disturbed concrete or asphalt, and pour new concrete or use asphalt to
patch disturbed area to match existing cart path.

ELECTRICAL WIRE INSTALLATION
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1.40

A.

Wire shall not be yanked, stretched., or excessively pulled during installation. All underground
electrical connections shall be made with Scotchlok kits connectors approved for 220 volts and
for 24 volt station wire. Any splices not within controller boxes or sprinkler connection shall be
installed in 10" round valve box. The Contractor shall leave a minimum loop of24" at sprinkler
locations and any splice box, and every 100 feet of wire. Wiring is to be bundled every 20 feet
with plastic ties in trench.

B.

All electrical wire, including 220 volt power cable, and valve wiring, will be installed in PVC
conduit (minimum size 2") under all streets, cart paths, sidewalks, and creeks. On each side of
crossing, Contractor is to allow a 24" loop of wire for service installed in 10" round valve box.
All 220 volt wire shall be on the north or east side of pipe in trenches.

VALVES
A.

1.41

All valves shall be closed at time of installation and set in upright position. The top of each valve
box for each valve shall be at fmished grade of surrounding area. Whenever possible, valve
boxes shall be located outside the fairways. See detail plan.

STREET CROSSINGS
A.

All piping running under streets must be bored (no open cutting of streets will be allowed except
in cases of rock, at which time the Contractor must contact the Irrigation Consultant and Resident
Project Representative).

B.

All pressurized pipe under streets shall be DR 13.5 HDPE, size noted.

C.

Pipe depth under streets shall be at a minimum depth of 30" cover.

D.

A 3" CL 200 PVC pipe shall also be installed for sleeving of electrical wires.
2.

1.42

Minimum of 24" of coiled wire shall be in electrical valve box on both sides of the street.

E.

Contractor is to install a permanent marker on each side of street showing the direction of pipe
routing.

F.

Contractor is responsible to locate all existing pipe and wire in street and take care to avoid
damage to existing appurtenances.

G.

Contractor is responsible for any damage of existing pipe in street and for any damage to the
street surface or curb gutter and sidewalk.

SOD WORK & CLEAN-UP

A.

Any maintained grassed areas damaged by construction shall be the Contractor's
responsibility to resod.
1.

Contractor shall take care to avoid damage to golf course grass whenever possible, and
to salvage all sod possible. If replacement sod is needed., the Owner will supply the
specifications for the sod to be purchased, and will recommend the supplier(s).
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B.

C.

2.

The damaged sod area must be squared offby the Contractor and prepared for sod.

3.

No sod pieces smaller than 12" X 6" will be allowed.

4.

New sod shall be laid to lie flush with surrounding grade of sad.

5.

After sod has been laid and approved, it is the responsibility of the Resident Project
Representative to see that it is watered and maintained by the Owner's personneL

Purchase of new sod for fairways, green aprons and tee surfaces:
1.

If sod is damaged or cut in these areas, the sod cannot be re-Iaid. Contractor will need
to purchase new sod.

2.

Contractor is to proceed as follows: cut replacement sod from the edge of fairway
(location to be provided by Construction Manager); remove this sod and lay it on
disturbed area offairway, green apron or tee surface; purchase new sod approved by
Construction Manager to lay in place of the sod removed from edge of fairway.

Damaged areas in native grassed areas shall be restored as follows:
1.

All damaged areas are to be compacted and raked level to surrounding grade.

2.

The Resident Project Representative will be responsible to reseed these areas.

D.

All trenches or holes caused by construction must be refilled, compacted and graded within
two days.

E.

All excess soil or rock from construction will be disposed of on site to an area located by the
Resident Project Representative.

F.

All pipe shall be stored in designated areas located by the Resident Project Representative. Only
for the current hole under construction should there be pipe laid out on the golf course.

G.

All scrap construction materials and trash shall be removed from the area under construction
and disposed of every day_

H.

Only clean-up work will be allowed to be performed on week-ends. Therefore, on Fridays, the
Contractor is to remove equipment and materials from the golf course playing areas to either
the construction yard or to areas not under golf play, as directed by the Resident Project
Representative. All holes on greens, tees, and fairways must be filled in and leveled offby the
end of the day on Fridays.

1.

Clean-up of areas where pipe has been installed with a vibratory plow shall be done as follows:
1.

The raised plow line shall be rolled back into place to match surrounding grade with a
vibratory roller or shall be wheel rolled no later than 24 hours after installation of that
section of pipe.
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J.

1.43

1.44

2.

For areas that carmot be rolled back into place due to large rocks, the Contractor shall cut
the sod, remove the rocks, recompact and resod the area to match surrounding grade.
The Contractor is responsible for any settlement (see Warranty section).

3.

The cut line in the sod from pulling pipe is to be sanded and seeded (if needed) with seed
approved by the Resident Project Representative.

Sod and clean-up work shall start no later than 24 hours after completion of each installed area.
Sod and clean-up shall be no farther than one and one-half golf holes behind the current
installation area. If the clean-up and sod work fall behind schedule, the Resident Project
Representative has the option to stop the installation of the system until they are current,
and the Contractor will be given no extra working days for the installation of the system if
this delay occurs.

OWNER'S RESPONSillILITY FOR EXPOSING EXISTING IRRIGATION PIPING
A.

The maintenance crew of Bryden Canyon Golf Course will be responsible for exposing all
irrigation piping and electrical wire that they feel is necessary prior to the Contractor's trenching
for the new irrigation installation. If the Contractor breaks or damages any pipe or electrical wire
not exposed, Bryden Canyon Golf Course will be responsible for the repair and expense.

B.

If the Contractor damages or breaks any irrigation pipe or electrical wire already exposed by the
Bryden Canyon Golf Course maintenance crew, he will be responsible to make repairs within 24
hours at no additional increase to the contract price. The Contractor is also responsible for
keeping the existing system operational during construction.

IRRIGATION CONSULTANT'S INDElVINITY
A.

R.R.I., Inc., is not responsible for the means, methods, or appropriateness of the installation
procedures undertaken by any contractor, or for job site safety. However, R.R.I., Inc., will
observe the installation while on site to see that it is proceeding according to the plans and
specifications. Our observations will be noted and reported to the client.

B.

RR.I., Inc., is not responsible for any delays in the project caused by inclement weather or by
acts of God such as flooding, tornadoes or earthquakes.

C.

RR.I., Inc., is not responsible for identifying, locating, discovering, removal or treatment of any
hazardous waste, known or unknown, at the site and is not responsible for the consequences of
any hazardous waste materials of any kind.

D.

RRI., Inc., is not responsible for determining or marking the locations of any underground pipes,
wires, conduits, cables, or structures such as gas lines, fiber optics, irrigation or septic systems, or
any other items which may exist below the surface of the ground.

E.

R.RI., Inc., is not responsible for the operation, maintenance, or repair of any irrigation
components or equipment.
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SPECIAL PROVISIONS: TECHNICAL SECTION 2
MATERIAL SPECIFICATIONS

2.1

LIST OF MATERIAL FOR APPROVAL
A.

Within ten (10) days after receipt of Notice to Apparent Low Bidder, the Contractor shall submit
one (1) copy of a material list, complete with manufacturer's name and numbers covering all
material to be furnished under this contract with one (1) copy of description literature on all items
listed on material list. Included in this literature must be a parts breakdown for each item.
Contractor shall use the Material Submittal Sheet provided. Commence no work before approval
of material list and descriptive material by the Irrigation Consultant. One copy of the material list
shall be submitted to the irrigation consultant.
Items to be covered:
Pipe
Wire and Connectors
Valve Boxes
Air Relief Valves

B.

2.2

All material shall be those specified and approved by the Irrigation Consultant. Substitution will
be allowed only where the substitution is approved by the Irrigation Consultant.

GENERAL
A.

2.3

Fittings
Gate Valves
Drain Valves
Quick Coupling Valves

Substitutions of material or equipment will not be allowed without prior written approval by the
Irrigation Consultant. Any equipment or material found to be defective or not as specified shall
be removed by Contractor, and proper material shall be installed by the Contractor as ordered by
the Irrigation Consultant or Resident Project Representative.

HDPE MAIN LINE PIPE (4" -lO") AND LATERAL HDPE PIPE (2")
A.

All main line pipe will be HOPE high density polyethylene pipe, IPS DR 13.5 W/4710 Resin,
F714 PE3408 HOPE, cell classification 345464C and A WWA C901 and C906.

B.

The Contractor shall purchase the 2" HOPE pipe in 1000 ft. or 2000 ft. rolls and use a Line
Tamer to decurve the pipe to make it suitable for installation.

C.

The distributor of the HDPE pipe and fittings must comply to the following
requirements:
1. The distributor must provide an on-site representative upon the contractor's request to
address any problems encountered during installation.
LIMITED WARRANTY: Distributor warrants that, for a period of five years from the
2.
date of shipment for a Golf and Turf application, it will replace any section of ISCO HOPE pipe
product or fitting that is defective in materials or workmanship, provided that Buyer, upon
discovery of a defect, promptly notifies Distributor of the defect and, as instructed by
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Distributor at such time, either returns the product to Distributor for inspection or allows
Distributor to inspect at the place of installation. If Distributor determines the product to be
defective, Distributor will provide new product of the same specification and same quantity as the
defective product and Distributor will bear the expense of freight to deliver the replacement
product to the jobsite for domestic projects, and to the closest USA port for foreign projects.
Distributor does not warrant the installation of product. Any defects introduced after the
shipment of product by Distributor, whether due to handling, installation or other cause, are not
covered by this warranty. This warranty does not cover labor or other costs of installing
products. Buyer's sole remedy for defective product shall be to receive replacement product as
provided in the Limited Warranty.
D.

2.4

2.5

HDPE FITTINGS

A.

Fittings for DR l3.5 W1471 0 Resin HDPE pipe will be electrofusion fittings manufactured by
Friatec, Inc. or Frialen or Central Plastics or approved equaL See detail sheet of irrigation
plans.

B.

All fittings must be electronically fused or butt-fused or flanged.

C.

Contractor is to use a portable vacuum (shop vac type) to remove all pipe shavings from saddles
and other HDPE fittings.

D.

All tees shall be 2" butt-fused HDPE tees. Contractor is to use a Lasco saddle for
HDPE pipe, #364-251 saddle, for swing joint connection.

220 VOLT ELECTRICAL POWER WIRE

A.

2.6

Curvature of pipe is not to exceed manufacturer's recommendations; it should not exceed 20
times the diameter of the pipe.

All electrical wire shall be type UL approved tray power 600 V. Direct Bury cable as
manufactured by Paige, or approved equal.

1.

All splices shall be done with a UL approved 600 volt Direct Bury wire splice kit (such
as Scotchlok Epoxy or Paige DBM-L splice kit and shall be located in valve box (kit size
to fit wire size).

2.

Color code of wire, see electrical general notes on plan.

3.

For installation specifications, refer to detail and general notes on plans.

4.

All above ground wires shall be installed per local electrical codes.

5.

24-volt wire shall be PE golf course wire, UL approved, direct bury wire as
manufactured by Paige, or approved equal. 24 volt splices shall be done with DBM
direct bury wire splice kits, or approved equaL

GROUNDING OF SATELLITES
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A.

It is the responsibility of the installer to connect all electronic irrigation equipment for which
he is responsible to earth ground in accordance with the most recent version of Article 250 of
the National Electrical Code (NEC.) Grounding components will include the items described
in the following paragraphs, at a minimum. Each individual satellite controller must have its
own grounding road and grounding plate.

B.

Use grounding electrodes that are UL listed or manufactured to meet the minimum
requirements of the most recent version of Article 250-52 of the 1999 NEC. At the very
minimum, the grounding circuit will include a copper clad steel ground rod, a solid copper
ground plate and 100 pounds of PowerSet® earth contact material, as defined below and per
the following detail.

GrPltR GJ;DUND

PLAT[

TOP VIE\¥,

E; ....... G

;StLID ll/IFE
Gt:F1>m \I[Il£S

Gt:F1>m moot{[)
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EARTH (;tNToI£:r

tlATmlAL

9<OI.t<DROD

C.

SIDE VIEV

Ground rods are to have a minimum diameter of 5/8" and a minimum length of 10 feet. These
are to be driven into the ground in a vertical position or an oblique angle not to exceed 45
degrees at a location 10 feet from the electronic equipment, the ground plate, or the wires and
cables connected to said equipment, as shown in the detail above. The rod is to be stamped
with the UL logo [Paige Electric part number 182007 or approved equaL REGENCY WIRE
WILL ALSO BE AN APPROVED EQUAL WHEREEVER PAIGE WIRE IS SPECIFIED.
A 6 AWG solid bare copper wire (about 12 feet long) shall be connected to the ground rod by
the installer using a Cadweld GR1161G-Plus "One-Shot" welding kit [Paige Electric part
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number 1820037 or approved equal.] This wire shall be connected to the electronic
equipment ground lug as shown in the detail above.
D.

The copper grounding plate assemblies [Paige Electric part number 182199L or approved
equal] must meet the minimum requirements of the most recent version of Article 250-52(d)
of the 1999 NEe. They are to be made of a copper alloy intended for grounding applications
and will have minimum dimensions of 4" x 96" x 0.0625". A 25-foot continuous length (no
splices allowed unless using exothermic welding process) of 6 AWG solid bare copper wire
is to be attached to the plate by the manufacturer using an approved welding process. This
wire is to be connected to the electronic equipment ground lug as shown in the detail of page
1. The ground plate is to be installed to a minimum depth of 30", or below the frost line if it
is lower than 30", at a location 8 feet from the electronic equipment and underground wires
and cables. Two 50-pound bags of PowerSet® [Paige Electric part number 1820058 or
approved equal] earth contact material must be spread so that it surrounds the copper plate
evenly along its length within a 6" wide trench. Salts, fertilizers, bentonite clay, cement,
coke, carbon, and other chemicals are not to be used to improve soil conductivity because
these materials are corrosive and will cause the copper electrodes to erode and become less
effective with time.

E.

Install all grounding circuit components in straight lines. When necessary to make bends, do
not make sharp turns. To prevent the electrode-discharged energy from re-entering the
underground wires and cables, all electrodes shall be installed away from said wires and
cables. The spacing between any two electrodes shall be as shown in the detail of page 1, so
that they don't compete for the same soiL

F.

The earth-to-ground resistance of this circuit is to be measured using a Megger®, or other
similar instrument, and the reading is to be no more than 10 ohms. If the resistance is more
than 10 ohms, additional ground plates and PowerSet® are to be installed in the direction of
an irrigated area at a distance of 10', 12', 14', etc. It is required that the soil surrounding
copper electrodes be kept at a minimum moisture level of 15% at all times by dedicating an
irrigation station at each controller location. The irrigated area should include a circle with a
10-foot radius around the ground rod and a rectangle measuring I-foot X 24-feet around the
plate.

G.

All underground circuit connections are to be made using an exothermic welding process by
utilizing products such as the Cadweld "One-Shot" kits. Solder shall not be allowed to make
connections. In order to ensure proper ignition of the "One-Shot", use a battery-controlled
unit, Paige model # 1820040CU or approved equal. The 6 AWG bare copper wires are to be
installed in as straight a line as possible, and if it is necessary to make a turn or a bend it shall
be done in a sweeping curve with a . Mechanical clamps, minimum radius of 8" and a
minimum included angle of 90 degrees, shall be permitted temporarily during the resistance
test process, but are to be replaced with Cadweld "One-Shot" kits immediately thereafter.

H.

BONDING:
1.
The above grounding circuit is referred-to as "supplementary grounding" in the NEe.
And for safety reasons, the NEC requires that all supplementary grounds be "bonded" to each
other and to the service entrance ground (power source) as shown below. This is also
"recommended practice" of the most recent version of IEEE Standard 1100-1999. Note that
this is in addition to the equipment ground, which is commonly referred-to as "the green
wire." The Black, White and Green wires must always be kept together in a
trenchlconduitltray/etc.
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2.
The bonding conductors are to be 6 AWG solid bare copper unless the system power
conductors are larger than I/O A WG, in which case they are to be 4 A WG solid bare copper. All
splices to the bonding conductors shall be made using a Cadweld "One-Shot" kit as shown in the
details below. [paige Electric part number 1820074 or approved equaL]

2.7

IRRIGATION SPRINKLER(S)
Sprinklers shall be of the type, size and manufacturer as designated on drawings and detail sheet or
legend.

2.8

IRRIGATION CONTROLLER (SATELLITE)
Satellite controllers shall be of the type, size and manufacturer as designated on drawings and detail
sheet or legend.

2.9

IRRIGATION CENTRAL CONTROLLER
Central controller shall be of the type, size and manufacturer as designated on drawings and detail
sheet or legend.

2.10

ISOLATION VALVE, LATERAL & MAIN
A.

2.11

DRAIN VALVE
B.

2.12

All isolation valves shall be of type, size and manufacturer as designated on drawings and detail
sheet or legend, or approved substitution.

All drain valves shall be of type, size and manufacturer as designated on drawings and detail
sheet or legend, or approved substitution.

AIR RELIEF VALVES
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A.

2.13

QUICK COUPLER VALVES
A.

2.14

Shall be 2" size Bermad #4415 double purpose or approved substitution, installed per detail.

All quick coupler valves shall be of type, size and manufacturer as designated on drawings and
detail sheet or legend, or approved substitution.

LAKE AERATION

A.
PUMPING CAPACITIES: The aerator shall be a floating surface spray aerator with a "boil" like
spray pattern. The spray height shall be 1.5 fee (.8 m) and the spray diameter shall be 4 feet (1.4 m). The
primary pumping rate shall be 920 GPM.
B.
FLOAT: The float shall be made of seamless, one piece high density polyethylene plastic, filled
with high density closed cell polyurethane foam. The float shall be capable of providing full floatation if
the shell is punctured or cracked. Metal floats or those with an internal void for additional ballast are not
acceptable.
C.
IMPELLER: The impeller shall be dynamically balanced and constructed of type 304 stainless
steeL It shall be welded to a type 304 stainless steel sleeve with integral key. The welded assembly shall
be connected to the motor by a type 304 stainless steel bolt, extending through the impeller and sleeve.
Flexible shaft couplings are not acceptable.
MOTOR: The motor shall be a 1 HP, 230 volt, single-phase, 60-50 Hz submersible motor
D.
operating at 1725 RPM. 50 Hz motors shall operate at 1425 RPM. High speed motors (ie 2000+ RPMs)
are not acceptable. The service factor shall be 1.15. The motor shall operate in a reservoir of Otterbine
oil for continuous lubrication of bearings and for efficient transfer of heat through the motor housing walL
Top mounted motors and water lubricated motors are not acceptable. The rotor shall be dynamically
balanced The winding (stator) wires shall be covered with Class F rated insulation designed for complete
immersion in oil. The motor shall be attached to a Valox thermoplastic upper plate. The plate will house
the bearings and upper motor seals (internal and external). A tube shall feed the oil for the upper bemings.
The motor shall be protected against oil and water leakage by a combination of rotary sealing, stationary
seals, and molded rubber "0" rings.
MOTOR HOUSING:
The external motor housing shall be a canister formed from deep drawn
E.
316 stainless steel. The top plate shall be constructed of Valox thermoplastic. A Valox boss will provide
support and protection for the male electrical connector.
SUPPORT FRAME: The support frame for the aerator shall be constructed of type 304 stainless
F.
steel tube welded with type 308 stainless steel weld The frame shall minimize vibration of the unit and
allow the angle of discharge to be changed from 20 degrees off horizontal either up or down.
G.

FASTENERS: All fasteners are to be type 304 or 316 stainless steeL

H.
ELECTRlCAL CONNECTORS: The electrical connectors shall consist of a receptacle and a
plug constructed of non-conductive polymers. The system shall create a vaCUlun seal when connected
and have a threaded nut system as a backup. The plug shall have a keyway and be molded into the top
plate. The connector system shall be ETL and UL approved
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L
UNDERWATER POWER CABLE: The power cable shall be type SOOW specifically designed
for underwater use. The conductors shall be flexible, bunch stranded bare copper 12, 10 or 8 AWG triple
insulated to resist moisture, cracking, and softening. The outer jacket of the cable shall be a black CPE
materiaL All underwater connections shall be vulcanized. Power cable shall be able to be furnished in
unspliced lengths up to 1000' (305m) if necessmy.
POWER CONTROL CENTER: The electrical control components shall be mounted in a
NEMA 3R enclosure with an externally mounted disconnect switch and a HAND-OFF-AUTO selector
switch. The electrical system for units operating on 115, 208 - 230 volt, single or three phase, shall
include a circuit breaker and a GFCI (Ground Fault Circuit Interrupter). To operate the GFCI on 208-230
volt systems a grounded neutral must be present or an optional control transformer may be supplied. The
electrical system for units operating on 380 (50 Hz) and 460 volt shall include fuses. Fuses, ifused, shall
be dual-element type, mounted in three pole fuse blocks, with spring reinforced clips. For all units the
motor starter shall be a combination magnetic full-voltage non-reversing type, 600 volts maximum, with
bimetallic, ambient compensated overload relays. The electrical system shall include a three-pole
lightning arrester rated for a maximum of 60,000 amperes discharge. The system will include a 24-hour
timer.

J.

K.

TESTING:

1. Safety - The aerator system shall be tested and approved as a unit. Separate component
testing not allowed. Unit must be tested by ETL, ETL-C, CE, UL or other accredited testing facilities.
2. Performance - Unit must have independent performance testing with Standard Oxygen
Transfer Rate of 3.25 IbsJl.5 kg per horsepower hour.
L.

WARRANTY: Warranty shall be three years.

M.
ACCEPTABLE MANUFACTURER: The unit shall be an Otterbine 01-0091-216 and 18-0061
Model, one horsepower, manufactured by OtterbinelBarebo, Inc., 3840 Main Road East, Emmaus, PA
18049 USA, Phone (610) 965-6018, www.otterbine.comorapprovedequaL
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MATERIAL SUBMITTAL SHEET

Submittal #:

Category:

Submittal Date:
Project Name:
Location:
Subcontractor:

General Contractor:
Item:
Supplier:

Manufacturer:

Specification Section:

Drawing#:

Paragraph:

Applicable Standard:

I have reviewed the data for the equipment and materials covered by this submittal, and certifY that they are in
strict accordance with the contract drawings and specifications.

Signature
Name:
Company:
Address:

The above submittal is returned with action as designated below:
___ Approved as submitted
___ Approved as noted

Signature of Authorized Representative
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9.

If the Scope of Work increases so that RRl needs to make more site visits or spend
more time on site or perform other work, then RRl will invoice the Contractor at the
following hourly rates, and the City of Lewiston will issue a Change Order to adjust
the Contract amount.

Principal (Rick Robbins):
Field layout and staking:
GPS work:
AutoCAD:
Clerical/office work:

$100
$100
$100
$75
$50

STATEMENT OF CONTRACTOR'S QUALIFICATIONS
A.

In order to qualify as a Contractor for this work, a Contractor or Joint Venture must be able to
provide proof to the Irrigation Consultant and the Owner prior to the award of any contracts in
order to demonstrate proficiency and experience. The Contractor and his Irrigation Foreman
must have completed a minimum of eighteen (18) hole (118-hole or 2 9-hole) golf course
projects in the past three (3) years for which he/she was responsible for all aspects of
construction of a new irrigation system installed on an existing golf course. For this work,
Contractor and his Irrigation Foreman must have installed complete golf course irrigation
system(s) with all HDPE pipe. On the Qualification Questionnaire, he is to list all projects
for which HDPE pipe was installed under his supervision. All corresponding reference
names and telephone numbers must be provided on the Qualification Questionnaire.

B.

SPECIAL QUALIFICATIONS FOR HDPE PIPE INSTALLATION:
1. The Contractor and his Irrigation Foreman shall have successfully installed high
density polyethylene pipe in golflturfirrigation projects (2" to 10" in size) for a
minimum of 18 golf holes within the last three (3) years. The Irrigation Foreman and
any crew members installing HDPE pipe and fittings must be currently certified by
!SCO's certification program and be proficient in the following tasks:
a.
b.
c.
d.

butt fusion
socket fusion
electrofusion
attachment of mechanical saddles

2. All certified HDPE installers must remain on site throughout the duration of the
project.
3. References will be required. These reference(s) must provide a satisfactory
response or the experience will not be accepted.

1.5

DRAWINGS AND SPECIFICATIONS AT THE WORK SITE
1.

1.6

The Contractor shall keep one copy of all drawings and specifications at the work site in good
order and available to the Irrigation Consultant.

OWNERSHIP OF DRAWINGS AND SAMPLES

COMPLAINT FOR INJUNCTIVE,
DECLARATORY & OTHER RELIEVE

1-3

96

Y ONLY - DO NOT USE FOR BIDDING
QUALIFICATION QUESTIONNAIRE
(FILL OUT COMPLETELY AND SUBMIT WlTH BID)
PROJECT:

Bryden Canyon Golf Course Irrigation System Replacement Re-bid

DATE:
To aid in providing information upon which a decision can be made as to the qualifications of each
bidder, the following information is requested. The Undersigned certifies the truth and correctness of all
statements and of all answers to questions made hereinafter. As the prime irrigation installation company,
you must list your golf course irrigation experience. Please list all subcontractors (such as those assisting
with electrical, sod or pump station work).
I.

SUBMITTED BY:
Co. Name:
Address:

Telephone:

Person to Contact:

No. of Employees:

Corporation, Partnership or Individual?

II.

How many years has your organization been in business under yo1.}f present business name and
engaged in the installation of golf course irrigation projects?

III.

In order to qualify for this project, the irrigation contractor must have completed a
minimum of eighteen (18) holes (one I8-hole or two 9-hole) golf course irrigation project(s)
within the past three (3) years on existing, fully grassed golf course(s). The project(s) must
have utilized all HDPE pipe. List the project(s) below.

Contract
Amount

Name of Project & Type
of Work (specify
existing courses, # of holes)

Date
Completed

Name, Address & Phone #
of Owner

1.

2.

For this (these) existing course(s), were you responsible for keeping the existing irrigation system
operational during the construction period of the new system? yes _ _ no__
Were you responsible for sod repair/replacement work? yes_ _no _ _
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IV.

In order to qualify for this project, the irrigation foreman must have completed a minimum
. of 18 holes (one 18-hole or two 9-hole) golf course irrigation installations in the past three
(3) years for which he/she was responsible for all aspects of construction of a new irrigation
system installed on an existing golf course. The irrigation system(s) must have been
installed utilizing all HDPE pipe. Supply the name of your irrigation foreman or project
manager for this project who will be on site full time during construction, and list the project(s)
for which he has had irrigation installation responsibility within the past three years. Include the
name of a contact person and phone number for each project.
Foreman:
Experience & Jobs Completed:

Project Name & Location

Type (include type
of pipe installed)

Date Completed Contact & Phone #

1.

2.

V.

List all employees who are certified in the installation ofHDPE pipe who will be responsible for
HDPE fusing and installation for this project:

VI.

Have you ever failed to complete any work awarded to you?
yes
no
If so, when, where, and why?

I certify that all answers to questions and statements made in this questionnaire are true and correct.
Submitted by:

Signature

Date

Name (please print) & Title
If Bidder is:
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October 14, 2009
Joy Schwan,k
. Purchasing Coordinator
City of Lewiston
VIA FAX: 208.746.1907
f9 rmerly Ai IIsiqe NUl'$ery
RQ,W '

RE: Byrden Canyon Golf Course Irrigation System Replacement Project

3900N:CAN,AD~

NAMPA, .IDAHO 636117
(20S) 343c2545
(208).343"9,655 fax
www.hilisidec6.com

Irriga.tion

Landscaping
Pavers

Landscape Design
Retaining Walls

Dear Ms. Schwahk,
Per Idaho statute 67-2805(3)(a)(ii) this isa formal objection to the
Bryden Canyon Golf Course Irrigation System Replacement Re-bid
bidding October 22,2009. The State ofIdaho has granted Hillside
Landscape Construction the proper pUblic works license (1 S100) to build
golf courSes in the state ofIdaho.· If Lewiston insists on having
qualifications other than this to bid on this project then tbey must follow
StateofIdaho statute 67-2805(3)(b) and pre"qualify bidders. The process
that Lewiston is employing afpost-qualifYing bidders does 110t comport
withtrus statute. To avoid any further delay ill this project Hillside
requests that the City of Lewiston remove this qualification questionnaire.
Sincerely,

Cliff Yochum
President
EnClosure
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Idaho Statutes

TITLE 67
STATE GOVERNMENT AND STATE AFFAIRS
CHAPTER 28
PURCHASING BY POLITICAL SUBDIVISIONS
67-2805. PROCUREMENT
OF
PUBLIC
WORKS
CONSTRUCTION, (1)
For
any
contemplated public works construction project with an estimated total
cost of less than fifty thousand dollars ($50,000), where the political
subdivision determines that there maybe a lack of available licensed
contractors, a political subdivision may publish a notice of intent to
procure in its official newspaper, concurrently sending such notice to
the
public works
contractors
license board,
in order
to
solicit
statements of
interest
from licensed public works
contractors to
determine whether one (1.) or more licensed contractors is interested in
submi tting bids. Such notice of intent to procure shall be provided by
the same means required for published solicitation of competitive bids
and shall contain essentially the same information as such published
notice. If no licensed public works contractor submits a statement of
interest,
the
political
subdivision
may
purchase
public
works
construction from other than a licensed public works contractor by using
the same procurement procedures otherwise specified herein.
(2)
When a politica:l subdivision contemplates an expenditure to
procure public works construction valued in excess of twenty-five
thousand dollars ($25,000) but not to exceed one hundred thousand dollars
($100,000), the procurement procedures of this subsection (2)
shall
apply:
(a)
The solicitation for bids for the public works construction to
be performed shall be supplied to no fewer than three (3) ownerdesignated licensed public works contractors by written means; either
by electronic or physical deli very. The solici tation shall describe
the construction work to be completed in sufficient detail to allow
an experienced public works contractor to understand the construction
project the political subdivision seeks to build.
(b)
The solicita:tion for bids shall describe the electronic or
physical delivery method or methods authorized to submit a bid, the
date and time by which a bid proposal must be received by the clerk,
secretary or other authorized official of the political subdivision,
and shall provide a reasonable time to respond to the solicitation,
provided that except in the event of an emergency, such time shall
not be less than three (3) business days.
(c) Written objections to specifications or bid procedures must be
received by the clerk, secretary or other authorized official of the
political subdivision at least one (1) business day before the date
and time upon which bids are scheduled to be received.
(d) When written bids have been received, by either physical or
electronic delivery, they shall be submitted to the governing board
or governing board-authorized official which shall approve the
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responsi ve bid proposing the lowest procurement price or rej ect all
bids and publish notice for bids, as before.
(e)
If the political subdivision finds that it is inipractical or
impossible to obtain three (3) bids for the proposed public works
procurement, the political subdivision may acquire the work in any
manner the political subdivision deems best from a qualified public
works contractor quoting the lowest price. When fewer than three (3)
bids are considered, a description of the efforts undertaken to
procure at least three (3) bids shall be documented by the political
subdi vision and such documentation shall be maintained for at least
six (6) months after the procurement decision is made. If two (2) or
more price quotations offered by different licensed public works
contractors are the same and the lowest
responsiVe bids,
the
governing board or governing-board authorized official may accept the
one (1) it chooses.
(3) When a political subdivision contemplates an expenditure to
purchase public works construction valued in excess of one hundred
thousand
dollars
($100,000),
the
procurement
procedures
of
this
subsection (3) shall apply. The purchase of construction services shall
be made pursuant to a competitive sealed bid process with the purchase to
be made from the qualified public works contractor submitting the lowest
bid
. price
complying
with
bidding
procedures
and
meeting
the
prequalifications, if any are provided, established by the bid documents.
Competitive bidding for public works may proceed through either of two
(2) alternative procedures as set forth below:
(a)
Category A. Competitive bidding procedures shall be open to
receipt of bids from any licensed public works contractor desiring to
bid upon a public works project. For a category A bid, the political
subdi vision may only consider the amount bid, bidder compliance with
administrati ve requirements of the bidding process, and whether the
bidder holds the requisite license, and shall award the bid to the
qualified bidder submitting the lowest responsive bid.
(i)
The request for bids for a category A procurement shall
set a date and place for the public opening of bids. Two (2)
notices soliciting bids shall be published in the offiCial
newspaper of the political subdivision. The first notice shall
be published at least two (2) weeks before the date for opening
bids, with the second notice to be published in the succeeding
week at least seven (7) days before the date that bids are
scheduled to be opened. The notice shall succinctly describe
the project to be constructed. Copies of specifications, bid
forms, bidder's instructions, contract documents, and general
and special instructions shall be made available upon request
and payment of a reasonable plan copy fee by any interested
bidder.
(ii)
Written
objections
to
specifications
or
bidding
procedures must be received by the clerk, secretary or other
authorized official of the political subdivision at least three
(3) business days before the date and time upon which bids are
scheduled to be opened. The administrative officer or governing
board supervising the bidding process shall respond to any such
objection in writing and communicate such response to the
objector
and
all
other
plan
holders,
adjusting
bidding
timeframes if necessary.
(iii)
All bids shall be presented or otherwise delivered under
sealed cover to the clerk of the political subdivision or other
COMPL~m'~~~TrvE ,the political subdivision designated by the
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information provided to bidders by the political subdivision
with a
concise statement marked on the outside generally
identifying the expenditure to which the bid pertains.
(iv)
If
the
political
subdivision
deems
it
is in
the
political subdivision's best interest,
it may require the'
bidder to provide bid security in an amount equal to at least
five percent (5%) of the amount bid. If required, a bid shall
not be considered unless one (1) of the forms of bidder's
security is enclosed with it, and unless the bid is submitted
in a form which substantially complies with the form provided
by the political subdivision. The political subdivision may
require that the bid security be in one (1) of the following
forms:
(Al
Cash;
(B)
A cashier's check made payable to the political
subdi vision;
(C) A certified check made payable to the political
subdivision; or
(D)
A bidder's bond executed by a
qualified surety
company, made payable to the political subdivision.
(v)
Any bid received by the political subdivision may not be
withdraWn after the date and time set in the notice for openihg
of bids. When sealed bids have been received, they shall be
opened in public at a designated place and time, thereafter to
be compiled and submitted to the governing board for award.
(vi)
If the successful bidder fails to execute the contract,
the amount of his bidder's, sec,uri ty may be forfeited to the
poli tical subdivision at the sole discretion of the political
subdivision and the proceeds shall be deposited in a designated
fund
out
of which
the
expenses
of
procuring
substitute
performance are paid.
(vii)
The political subdivision may, on the refusal or failure
of the successful bidder to execute the contract, award the
contract to the quali fied bidder submitting the next lowest
responsive bid. If the governing board awards the contract to
the next lowest qualified bidder/the amount of the lowest
qualified bidder's security may be applied by the political
subdivision to the difference between the lowest responsive bid
and the next lowest responsive bid, and the surplus, if any,
shall be returned to the lowest bidder if cash or check is
used, or to the surety on the bidder's bond if a bond is used,
less reasonable administrative costs not to exceed twenty-five
percent (25%) of the amount of the bidder's security to the
owner.
(viii)' In its discretion, the governing board may reject all
bids presented and re-bid, or the governing board may, after
finding i t to be a fact, pass a resolution declaring that the
proj ect sought to be accomplished by the expenditure can be
performed more economically by purchasing goods and services on
the open market. If identical bids are received, the governing
board may choose the bidder it prefers.
If no bids are
received, the governing board may procure the goods or services
without further competitive bidding procedures.
(ix)
If the governing board of any political subdivision
chooses to award a competi ti vely bid contract involving the
procurement of public works construction to a bidder other than
COMPLAfflT F~:fNmNC+WE bidder, the political subdi visi on shall
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declare
its
reason or reasons
on
the
record
and
shall
communicate such reason or reasons in writing to all persons
who have submitted a competing bid.
(x)
I f any particiPating bidder obj ects to such award, such
bidder shall respond in writing to the notice
from the
political subdivision within seven (7) calendar days of the
date of transmittal 'of the notice,
setting forth in such
response the express reason or reasons that the award decision
of the
governing board is in error.
Thereafter,
staying
performance of any procurement until after addressing the
contentions raised by the objecting bidder, the governing board
shall review its decision and determine whether. to affirm its
prior award, modify the award, or choose to. re~bid, setting
forth its reason or reasons therefor. After completion of the
review process, the political subdivision may proceed as it
deems to be in the public interest.
(b)
Category B. Competitive bidding procedures shall be open to
licensed public works contractors only after meeting preliminary
supplemental qualifications established by the political subdivision.
The solicitation for bids in a category B procurement shall consist
of
two
(2)
stages,
an initial
stage determining
supplemental
prequalifications for licensed contractors, either prime or specialty
contractors, followed by a stage during which bid prices will be
accepted only from prequalified contractors.
(i)
Notice of the prequalification stage of the category B
competi ti ve bidding. process shall be gi ven in the same manner
that notice of competitive bidding is provided for a category A
competi tive bid request, providing a specific date and time by
which qualifications statements must be received. Political
subdi vi sions may establish prequali fication standards premised
upon demonstrated technical competence, experience constructing
similar
facilities,
prior
experience
with
the
political
subdivision, available nonfinancial resources,
equipment and
personnel as they relate to the subject project, and overall
performance history based upon a contractor's entire body of
work. Such request must include the standards for evaluating
the qualifications of prospective bidders.
(ii)
During the initial stage of the category B bidding
process, licensed contractors desiring to be prequalified to
bid on a project must submit a written response to a political
subdivision's req~est for qualifications.
(iii)
Written objections to prequalification procedures must
be received by the clerk,
secretary or other authorized
official of the political subdivision at least three
(3)
business
days
before
the
date
and
time
upon
which
prequalification statements are due. The administrative officer
or governing board supervising the bidding process
shall
respond to any such objection in writing and communicate such
response to the objector and all other contractors seeking to
prequalify, adjusting bidding timeframes if necessary. After a
review of qualification submittals, the political subdivision
may select licensed contractors that meet the prequalification
standards. I f any licensed contractor submits a statement of
qualifications but is not selected as a qualified bidder, the
poli tical subdivision shall supply a written statement of the
reason
or
reasons
why
the
contractor
failed
to
meet

COMPLMmuFfJR-immel1w.dards.
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(iv)
Any licensed contractor that fails· the prequalification
stag.e can appeal any such determination to the governing board
within seven (7) days after transmittal of the prequalification
results to contest the determination. If the governing board
sustains
the
decision
that
a
contractor
fails
to
meet
prequalification standards,
it shall state its reason or
reasons for the record. A governing board decision concerning
prequalification
may
be
appealed
to
the
public
works
contractors license board no more thah fourteen
(14)
days
following any decision on appeal made by the governing board.
The public, works contractors license board shall decide any
such appeal within thirty-five (35) days of the filing of a
timely appeal. The public works contractors license board shall
allow
participation,
wri tten
or
oral,
by
the
appealing
contractor and the political subdivision, either by employing a
hearing officer or otherwise. The public works contractors
license board shall not substitute its judgment for that of the
poli tical
subdivision,
limiting its
review to determining
whether the decision of the governing' board is consistent with
the
announced
prequalification
standards,
whether
the
prequalification standards comport with the law and whether the
governing board's decision is supported by the entirety of the
record. The decision of the public works contractors license
board shall be written and shall state the reason or reasons
for the decision. Category B prequalification procedures that
are appealed shall be stayed during the pendency of the
prequalification appeal until the public works contractors
license board completes its review, but in no instance more
than forty-nine (49) days after the appellate decision of the
governing board regarding prequalification. Any licensed public
works contractor affected by a decision on appeal by the public
works contractors license board may, within twenty-eight (28)
days of the final decision, see~ judicial review as provided by
Idaho Code.
(v)
Following
the
conclusion
of
the
prequalification
administrative procedures, the bidding stage shall proceed by
the setting of a time, date and place for the public opening of
bids.
In
circumstances
involving
prequalified
prime
contractors, a notice soliciting bids shall be transmitted to
prequalified bidders at least fourteen (14) days before the
date
of
opening
the
bids.
In
circumstances
invol ving
prequalified specialty or subordinate contractors, the notice
soliciting
bids
shall
be
published
in
the
same
manner
applicable to category A bids. The notice shall succinctly
describe
the
project
to
be
constructed.
Copies
of
specifications,
bid
forms,
bidder's
instructions,
contract
documents, and general and special instructions shall be made
available upon request and payment of a reasonable plan copy
fee by any eligible bidder.
(vi)
Written
objections
to
specifications
or
bidding
procedures must be received by the clerk, secretary or other
authorized official of the political subdivision at least three
(3) business days before the date and time upon which bids are
scheduled to be opened.
(vii)
All category B bids shall be presented or otherwise
deli vered under sealed cover to the clerk or other authorized
subdi vision
designated
by
the
COMPLJMN1ftpO~ INJl.JNtTIVE ,lit ical
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instructions to bidders with a concise statement marked on the
outside, generally identifying the expenditure to which the bid
pertains.
(viii) If
the
political
subdivision
deems
it
is in
the
political subdivision's best interest,
it may require the
bidder to provide bid security in an amount equal to at least
five percent (5%) of the amount bid. If required, a bid shall
not be considered unless one (.1) of the forms of bidder's
security is enclosed with it, and unless the bid is submitted
in a form which substantially complies with the form provided
by the political subdivision. The political subdivision may·
require that the bid security be in one (I). of the following
forms:
(Al
Cash;
(B)
A cashier's check made payable to the political
subdivision;
(e)
A certified check made payable to the political
subdivision; or
(D)
A bidder's bond executed by a
qualified surety
company, made payable to the political subdivision.
(ix)
Any category B bid received by a political subdivision
may not be withdrawn after the date and time set in the notice
for opening of bids. When sealed bids have been received, they
shall be opened in public at a designated place and time,
thereafter to be compiled and submitted to the governing board
for award. If identical bids are received, the governing board
may choose the bidder it prefers. I f the success ful bidder
fails to execute the contract, the amount of his bidder's
security may be forfeited to the political subdivision, in the
sole discretion of the political subdivision, and the proceeds
shall be deposited in a designated fund out of which the
expenses for procuring substitute performance are paid.
(x)
The political subdivision maYr on the refusal or failure
of the successful bidder to execute the contract, award the
contract to the qualified bidder submitting the next lowest
responsive bid. If the governing board awards the contract to
the next lowest qualified bidder, the amount of the lowest
qualified bidder's security, if forfeited, shall be applied by
the political subdivision to the di fference between the lowest
responsi ve bid and the next lowest responsive bid, and the
surplus, if any, shall be returned to the lowest bidder if cash
or check is used r or to the surety on the bidder's bond if a
bond is used r
less reasonable administrative costs not to
exceed twenty-five percent (25%) of the amount of the bidder's
security.
(xi)
In its discretion, the governing board may reject all
bids, presented and re-bid, or the governing board may, after
finding i t to be a fact, pass a resolution declaring that the
project sought to be accomplished by the expenditure can be
performed more economically by purchasing goods and services on
the open market. I f no bids are received, the governing board
may make the expenditure without further competitive bidding
procedures.
(xii)
If the governing board of any political sUbdivision
chooses to award a competitively bid contract involving the
procurement of public works construction to a bidder other than
COMPL~F~MroNct.RiE , bidder,
the political
subdivision
shall
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declare
its
reason
or reasons on the
record and
shall
communicate such reason or reasons in writing to all persons
who have submitted a competing bid.
(xiii) If any participating bidder objects to such award, such
bidder shall respond in writing to the notice
from the
political subdivision within seven (7) calendar days of the
date of transmittal of the notice,
setting forth in such
response the express reason or reasons that the award decision
of the governing board is in error.
Thereafter,
staying
performance of any procurement until after addressing the
contentions raised by the objecting bidder, the governing board
shall review its decision and determine whether to affirm its
prior award, modify the award, or choose to re-bid, setting
~orth its reason or reasons therefor. After completion ot the
review process, the political subdivision may proceed as it
deems to be in the public interest.
The Idaho Code" is made available on the Internet by the Idaho Legislature as a public service. This Internet version of the Idaho Code may not be used
for corrimercial purposes, nor may this database be published or repackaged for commercial sale without express written permission.

The Idaho Code is the property of the state afIdaho, and is copyrighted by Idaho law, IC § 9-350.
According to Idaho law, any person who reproduces or distributes the Idaho Code for commercial
purposes in violation of the provisions ofthis statute shall be deemed to be an infringer of the state of
Idaho's copyright.
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LEWISTON, IDAHO 83501
(208) 746-3671

October 23,2009

Mr. Cliff Yochum, President
Hillside Landscape Construction
3900 N. Can Ada Road
Nampa, ID 83687

Re:

Objection to Bryden Canyon Gotr.I{%urse
Irrigation System Project
. ;......
':' ~.: -"

Dear Mr. Yocum:
,

Pursuant to Idaho Code Section 67-2805(3)(a) I am responding to your objection
to the above mentioned project. It is the city's position that the specifications and
bidding process for the project are in conformance with state law.

SinCerelY yours,i z

~

. t2c . ~~.
.

.

.~

on L. R erts
City Attorney

c: Jay K...rauss

Lynn Moss
Joy Schwank
Pre Bid Conference Attendees

.,

r /
'4~~·
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landscapes Unlimited, Ltc
1201 Aries Drive
Lincoln, NE 68512
Phone (402) 423-6653
Fox (402) 423-1443

LANDSCAPES
UNUM ITED," LLC

IRRIGATION BID CLARIFICATIONS
BRYDEN CANYON GOLF COURSE

10-20-09
We realize that you have high expectations on a turnkey golf course irrigation installation and
our goal is to provide the most efficient and economic irrigation installation. However, there are
instances where the bidders are unable to accurately estimate allowances, due to the uncertainty of
the conditions that may be encountered. The bidders must then determine how they want to protect
themselves, often including inflated allowances or clauses that set them up for a lot of potential
change orders.
Landscapes Unlimited, LLC (LU) does not believe in this philosophy. Our goal is to provide
a fair bid based on the known information, with responsible allowances, insuring that the owner
pays for what is actually encountered, instead of a "covered in all cases" bid. To that end, we are
providing the following clarifications to further define the areas of responsibility between the Bryden
Canyon Golf Course and LU. As the contractor, we will be a team player and assist with any of the
owner deemed responsibilities.
D

"
..

..
..
..
•

All pricing for this project is based upon current commodity pricing in effect as of October 20,
2009, pricing will be held untir'November 6, 2009. Any fluctuations in pricing beyond November
6, 2009 that increases the project costs shall be reimbursed to the contractor by the owner on
an actual cost-incurred basis.
Our bid included electrical permits, inspections, and worked performed by a licensed electrician.
We have include in our bid $3,000 to remove and replace I upgrade 230 volt sub panels off
existing transformer. We fill that this is above and beyond the specified scope but required to
supply the 230volt power for the T oro satellites and Otterbine Aerators. Also included is the
electrical work and components require to hook up the new line conditioners and breakers for
the satellites and breakers for the Otterbine Aerators. The bid does not include any other
electrical work or maintenance on the outdated components at the 2 pump station POCs.
No fertigation or sulfur burning, tanks or pads are included in this bid
Bid does not include demo of existing hardware.
Per the initial addendum from October 15th bid the owner is to provide any import bedding to
work site
Our bid does not include any export of spoils, all excess spoils to be stockpiled or lost on-site.
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We will need the assistance of the owner to locate aU existing irrigation system components and
all existing utilities and/or other infrastructure underground, so that we can avoid them during
installation. If the infrastructure cannot be located, or locations are unknown and components
are damaged when we perform the work, we will be compensated on a time and materials basis
to make any repairs. Landscapes Unlimited will not be responsible or liable for any utilities
private or public not located.
OUf bid does include costs for a performance bond. In our 33 year history, no owner has ever
had to utilize our bonding we look at this as a real opportunity of savings for the owner.
Our bid does not consider the use of union forces or paying prevailing wages.
If any item of work on the irrigation bid form is either eliminated or reduced in scope by more
than three percent (3%), the owner agrees to pay the contractor eighteen percent (18%) of the
stipulated amount of the reduction, for overhead and income.

We wish you all well while working through this process. Please feel free to call me if I can be of
any further assistance at (402-420-8236 office) or (402-416-7027 mobile).
Sincerely,

Tom Works
Vice President - Irrigation Group
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c.
October 23, 2009

R.R.I. InC.
Irrigation Consultants
committed to quality design & service

Lynn Moss, Parks & Recreation Director
Lewiston Parks & Recreation
PO Box 617
Lewiston, ID 83501
Dear Lynn:
RE: Evaluation ofre-bids for the irrigation system replacement t Bryden Canyon Golf Course
We have reviewed the rebids submitted by the five bidders: Hillside Landscape Construction, Wadsworth
Golf Construction, Landscapes Unlimited, Aspen Corporation, and Formost Construction. Hillside
Landscape Construction has the lowest bid price. However, according to the qualification requirements
stated in the Project Manual, Hillside does not meet the criteria.
The ISPWC Advertisement for Bids states:
"The Contractor and his Irrigation Foreman must have completed a minimum of 18 holes (one
I8-hole or two 9-hole) golf course project(s) in the past three (3) years for which helshe was
responsible for all aspects of construction of a new irrigation system installed on an existing golf
course. For this work, the Contractor and his Irrigation Foreman must have installed the system
with all HDPE pipe."
According to the completed Qualification Questionnaire submitted by Hillside Landscape Construction,
the company has completed only one nine~hole golf course project within the past three years, and it
utilized PVC pipe. This does not fulfill the stated qualification requirements. While Hillside Landscape
Construction is probably a well-qualified landscaping company, it is obvious that they do not pursue
much golf course irrigation installation. Golf irrigation is a highly specialized field and very much
different from residential or other commercial irrigation work. Installing 10" or 12" HDPE pipe is very
specialized and much different from installing 2" or 3" polyethylene pipe. When installation takes place
on a fully established golf course with existing turf and daily golf play, it becomes even more crucial that
a fully experienced golf installation crew does the work with the proper equipment and sufficient
knowledge of golf irrigation components.
According to the "Special Provisions: Technical Section 1" of the Project Manual, Page 1-3, Item 1.4,
Paragraph B (Special Qualifications for HDPE Pipe Installation), "the Irrigation Foreman and any crew

6468 West ClIfton Place

Littleton, CO 80128
303.973.S000 ph
303.973.5798 fx
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October 23,2009
Page Two
members installing HDPE pipe and fittings must be currently certified by ISCO's certification program
and be proficient ...... " On the Qualification Questionnaire, Hillside lists three individuals for item V.
"who are certified in the installation of HDPE pipe who will be responsible for HDPE fusing and
installation for this project." However, when we asked Rob Lawson ofISCO to verify these names in
their certification program, they were unable to do so. Neither could Gene Thomas at High Country
Fusion, another company offering HDPE certification.
Another area of concern with Hillside's Qualification Questionnaire submittal relates to Item ill on page
00300-6. They did not answer the two questions at the bottom of the page. For the golf project they
completed, we do not know if they were responsible for keeping the existing irrigation system operational
during the construction period or whether or not they were responsible for sod repair/replacement work.
Both ofthese items will come into play for the Bryden Canyon Golf Course project.
The other bidders all fulfill the qualification requirements and specialize in the field of golf course
irrigation installation. Landscapes Unlimited is the next lowest bidder, followed by Formost Construction
Co. We have previously worked with both companies and both are weIl-qualified and efficient.
Landscapes Unlimited recently completed the Coeur d' Alene Public Golf Course, which utilized all
HDPEpipe.
The difference between Hillside's lowest bid and the next lowest bid (Landscapes Unlimited) is $80,620.
However, very often when an inexperienced contractor submits a low bid, one of two things happens.
One, they usually submit a lot of change orders to compensate for their lack of knowledge regarding the
complexities involved in golf course irrigation installation. Or two, the newly installed irrigation system
presents a host of leaks and other problems because of improper installation methods. I hate to repeat an
often used adage, but with golf irrigation, usually "you get what you pay for." I am actually quite
surprised that Hillside went through the process of submitting a bid with such a lack of golf irrigation
experience. The reason we chose to state the qualification requirements in the Advertisement for Bids
was to notify contractors what experience would be needed in order to bid the job. The qualification
requirements are meant to protect the City of Lewiston from inexperienced contractors and to ensure
quality work by a quality contractor.
OUf recommendation is to award the contract to Landscapes Unlimited, the second lowest bidder and
golf irrigation installers. Their price is still less than the other bidders and much lower than
it would have been a year or so ago due to the national economic situation and general lack of work.

well~qualified

Sincerely,

-f~.tl~'
Rick Robbins
President
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LEWISTON PARKS AND RECREATION MEMORANDUM
TO:

Joy Schwan14 Purchasing Coordinator
Jay Krauss, City Manager
Don Roberts, City Attorney

FROM:

Lynn Moss, Parks and Recreation Director

SUBJECT:

Bryden Canyon Golf Course Irrigation System Replacement

DATE:

October 28,2009

Re-bids were opened on Thursday October 22, 2009 for the Bryden Canyon Golf Course
Irrigation project. 5 bids were received as follows:
$ 868,380
Hillside Landscape Construction Inc.
Nampa, ID
Landscapes Unlimited LLC
Lincoln, NE
$ 949,000
Formost Construction Co.
Temecula, CA
$ 961,000
Aspen Corporation
Daniels, WV
$1,007,092
Wadsworth Golf Construction Co.
Buckeye, AZ
$1,106,613
In review of the bids and the required qualifications, all bidders had their required Public
Works Contracting Licenses and all except Hillside Landscape meet the minimum
qualifications (see consultant recommendations). Hillside has completed only 1 9-hole
course in the past 8 years and that installation was not utilizing HDPE piping that will be
required on this project. The project foreman must be certified in the installation ofHDPE
piping and we have not found, through our investigations, that the foreman or any of their
listed employees are certified by ISCO, as required, or any other national certifying
organization that we are aware of. Hillside has also protested the actual bidding procedure
concerning a lack of pre-qualification. Don Roberts has responded to that protest with an
assurance that the city is on strong legal footing with our bid. This would lead us to
Landscapes Unlimited LLC as the low qualifying bid.
Landscapes Unlimited has at least 30 golf course projects completed in the past 10 years
including Coeur d' Alene Golf Club and Hangman Valley Golf Course for Spokane
County. Their project foreman and 28 employees are all certified by ISCO in Butt Fusion
of small and large diameter HDPE pipe, Electro Fusion and Socket Fusion.
There is an issue at this time as to if, when and where from a main dedicated service line
might be provided by the Water Department that could be utilized by the golf course.
Although we hope that decision will be made sooner than later, it does not change the need
for replacement of the existing irrigation system on the golf course. We have been
pumping water into and from the two ponds located on the coUrse for over 35 years and
COMPLAINT FOR INJUNCTIVE,
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can continue to do so with some upgrades to the existing pumps and motors that will allow
the course to continue operation until a time when a final determination on the routing of a
new Water Department line is made and construction is completed.
Our irrigation consultant estimated the cost of construction in 2008 at between $1.2-1.5
million. With the current economic climate, that estimate was down to $984,480 by April
2009. The re-bids received at this time indicate were very aggressive by the 4 qualified
companies. With those thoughts in mind, the staff recommendation is to award the golf
irrigation re-bid to Landscapes Unlimited in the amount of $949,000 at this time.
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EVALUATION OF IRRlGATION PRODUC

P

BRYDEN CANYON GOLF COURSE
June 30, 2009
Bid responses for the Bryden Canyon product RFP were received by the Rain Bird Company and the Taro
Company on June 23, 2009. The Rain Bird distributor is represented by Horizon in Hayden, Idaho, and the Taro
distributor is represented by Western Equipment Distributing in Spokane, Washington. The RFP included a lump
sum bid price for irrigation materials as well as five Merit questions.
Rain Bird's (Horizon's) total lump sum price is:
Toro's (Western's) total lump sum price is:
Difference:

$203,562.00

$ 184,922.00
$18,640.00

This results in Toro as the lowest bidder for Jump sum price.
Regarding the merit questions, we evaluate them as follows (on a scale of 1 to 10):

1. How many complete l8-hole golf courses in the State of Idaho contain your sprinklers and control system as a
majority of the irrigation system's components?
Rain Bird stated an incorrect number of 146 golf courses in the state of Idaho. That figure is regional.
telephoned Horizon, and when they checked the figures for just the state of Idaho, the number was revised to 54.
Toro states 34 in Idaho with an additional five in nearby in the state of Washington.
We score Rain Bird at 10 and Toro at 9.

2. Please provide the location and years in business of the manufacturer's distributor responsible to provide
service to the Bryden Canyon Golf Course. Include contact names and titles.
Both Rain Bird and Taro each have two local distributors to provide service. Both are equal with a score of J O.

3. List and describe the standard warranties for all sprinklers, control system, and weather station included in
your bid prices. If there are any additional extended warranty services offered, list them as an "add alternate. "
The basic warranties for the sprinklers and control system are the same for both bidders. Toro, however, has
offered an "add alternate" maintenance program for an additional cost of $16,200, which includes five years on
the satellites plus the additional benefits and services they have described.
We score Rain Bird at 8 and Toro at 10.

4. Describe the educational services offered to train golf course personnel in the use ofyour golf course
irrigation products (sprinklers, controllers and computer).
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Both distributors offer classes and training, although Toro provides a much better description.
We score Rain Bird at 9 and Toro at 10.

5. Are there any other additional financial or incentive packaged offerings you could provide to the City of
Lewiston by purchasing your irrigation products? If so, please describe and provide dollar values.
Rain Bird offers a savings of$13,715 by refurbishing nine existing controllers. However, those nine
satellites would be older than the rest of the new system being installed, which is a factor to consider.
Rain Bird offers a savings of $5688 to change the specified central control system. This is something we,
as your irrigation designer, do not wish to do. The irrigation designer (and not the manufacturer)
specifies the material according to the intent of the design and the owner's needs.
Rain Bird offers a free class for two attendees at a savings of$1600. However, Taro offers two-day
training free of charge as part of their NSN package.
Rain Bird offers percentage savings on Rain Bird parts and whole goods, but the actual savings is difficult
to evaluate without a list price for every item.
Rain Bird claims a wire savings percentage if a decoder system is designed, and offers only $3600 to buy
back the nine existing controllers. The irrigation designer is not designing a decoder system.
Rain Bird offers a $10,000 deduction for using their swingjoints and a Rain Bird pump station. There is
no pump station on this project, and swing joints are a fairly minimal cost of the total project.

In summary of Rain Bird's offerings, most of their discounts require a change in design or specifications, which is
something we do not intend to do. The remainder of their offerings would result in relatively minimal savings.
Toro offers a $15,000 savings on turf equipment, and they state a combined value of $250,000 for their
Golf Renovation Program with the described accrued incentives offered.
We score Rain Bird at 8 and Toro at 10.
Both bidders score highly on the merit questions. Our final tally puts Rain Bird at a total score of 45 and Toro at a
total score of 49, a difference of only 4 points. But based on the higher merit score and lower bid price, we would
recommend the Toro Company as the main irrigation supplier for the Bryden Canyon project.
Submitted by:

ljdLil~'
Rick Robbins, President
RRI,lnc.

6468 West Clifton Place

Littleton, CO 80128
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City of Le
I D A H O'S 0 N L Y SEA P 0 R T

LEWISTON, IDAHO 83501
(208) 746-3671

October 26, 2009
TO: All bidders of the BRYDEN CANYON GOLF COURSE IRRIGATION SYSTEM REPLACEMENT
PROJECT RE-BID
Per Idaho State Code 67-2805(3)(a)(ix & x), this notice is to advise all interested parties that staff will
recommend to the Lewiston City Council that the Council award the Bryden Canyon Golf Course
Irrigation System Replacement Project Re-bid to Landscapes Unlimited, Lincoln, NE, in the amount of
$949,000.
Five bids were opened on October 22, 2009. The Parks & Recreation Department and irrigation
consultant Rick Robbins have examined the bids for specification compliance. Hillside Landscape
Construction submitted the lowest bid, $868,380, but was found to be non-compliant in that the
company lacked the required experience specified within the bid documents. Landscapes Unlimited
was the next lowest bidder. The bid was deemed compliant
The intent is to present the award recommendation to City Council at the November 2, 2009 Work
Session.
If any participating bidder objects to the award to Landscapes Unlimited, such bidder has until 4:00
p.m. on November 2, 2009 to submit a written objection. The submittal shall give express reason or
reasons that such an award is in eno!. Please mail objection(s) to: Joy Schwank, Purchasing
Coordinator, PO Box 617, Lewiston, ID 83501; or fax to my attention at (208) 746-1907.

For those wishing to attend the Lewiston City Council work session of November 2, 2009, the
meeting will begin at 3:30 p.m. in the back conference room at City Hall, 1134 F Street. Objections
must still be in writing and received by 4:00 p.m. on November 2, 2009.

S};Yo,JJmaJ
Joy Schwank
Purchasing Coordinator
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LAW OFFICES OF

RON T. BLEWETT
WILLIAM JEREMY CARR
PAUL THOMAS CLARK
THOMAS W. FEENEY
SCOTT D. GALLINA ••
,JONATHAN D. HALLY
RUBE G. JUNES'
TINA L KERNAN"
,JOHN C. MITCHELL
DOUGLAS L MUSHLITZ
CHARLES M. STROSCHEIN ••
CONNIE TAYLOR"
,. liCENSED IN WASHINGTON & OREGON ONLY
. - liCENSED IN IDAHO & WASHINGTON

CLARK

AND

FEENEY

THE TRAIN STATION, SUITE 106

1229 MAIN STREET

TELEPHONE

(208) 743-9516
(800) 865-9516

P.O. DRAWER 285'

FAX

LEWISTON, IDAHO 83501

(208) 746-9160

cflaw@lewlston.con;

November 2, 2009

JoySchwank
. Purchasing Coordinator
City of Lewiston
1134 F Street
P. O. Box 617
Lewiston, ID 83501
Re:

Public Bid for Bryden Canyon Golf Course Irrigation System Replacement

Dear Joy:
I represent Hillside Landscape Construction, Inc., an Idaho corporation, low bidder for the referenced
project.
I write to reply to your October 26, 2009 notice indicating City staff will recommend that the City
. Council reject the low bid, spend at least an additional $80,000 of City funds, and award the work
. to a higher bidder from Nebraska.
My client objects to the staff recommendation on both practical and legal grounds.
As a practical matter, if the Council adopts the staff recommendation, it will result in the needless
expenditure of at least an additional $80,000 for exactly the same product; a waste of City funds.
My client holds the requisite public works license for this particular type ofwork, and per state law,
my client's faithful performance of the contract is to be guaranteed by a performance bond in the
amount of over $868,000. Spending another $80,000 is a waste and the staff recommendation does
not make practical sense.
From a legal perspective, the City has again failed to comply with Idaho's bidding law.
1)

The Only Bidder Qualification Allowed ByLaw is Public Licensure. As documented
by the City and as indicated in your notice, this bid was solicited under I.C. §672805(a). Your notice says that the City is considering rejecting the low bid submitted
by my client because it ostensibly" ... lacked the required experience specified within
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the bid documents." This is directly contrary to the bid statute, which provides that
the City can " ... only consider the ~ount of the bid, bidder compliance with
administrative requirements of the bidding process, and whether the bidder holds the
requisite license, and shall award the qualified bidder submitting the lowest
responsive bid". I.e. §67-2805(a). Unless the City utilizes a different type of bid
procedure, it is not authorized by law to insist on bidder qualifications beyond the
public works licensure required to perform the type of work in question. My client
complied with administrative bid procedures, submitted the low bid, has the public
license to perform this type of work, and is therefore the lowest qualified bidder.
Rejection of my client's bid violates the bid law.
2)

The City Did Not Follow Lawful Procedures To Set Additional Qualifications. By
its own admission, the City clearly did not solicit this bid under I.C. §67-2805(b),
requiring a two-step process: first, to identity qualified bidders based on background
and experience beyond ordinary licensure, and second, to then allow those found to
be qualified bidders to submit bids. The City did not follow this bid procedure, but
if it had, any question oflack of qualification of my client would have been appealed
to the Public Works Licensing Board, (I.e. §67-2805(b)(iv)), and in that event, the
award ofthe contract would have been stayed up to 49 days while qualification issues
were independently reviewed by state officials. If the City is going to set up
prequalification requirements beyond ordinary public works licensure for the type of
work in question, then it must follow lawful procedures; the City's failure to do so
deprived my client of appeal and the right to review by state officials. This is illegal.

3)

The High Bid is Unresponsive, Violates State Law, and It Would be lllegal to Accept
ll. City staff did ·not review the bid it now proposes to accept. The recommended
award to the second-high bidder is illegal because that bidder certainly did not
comply with bid requirements (didn't even come close), and its bid is nonresponsive. Landscape Unlimited, LLC did not simply remit the required bid forms,
but instead also submitted "Bid Clarifications" that qualified its bid and changed the
contract and even purported to change existing state law; all to the disadvantage of
other contractors, who would also have probably liked to change the contract they
bid, and may have been able to reduce their price if they had been able to do so.
Because the high bid was for different specifications, one cannot compare that bid
to other bids. Among other things, the non-responsive high bid:
a)

Violates the specifications which require the bid to remain open for 60 days,
whereas the non,..conforming bid is only open until November 6th , a period of
less than 30 days; and,
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b)

Violates the specifications and violates I.C. §54-1927, by purporting to omit
the public works bonding requirement unless the high bidder is paid extra
money beyond the bid price; and,

c)

Violate.s the specifications by qualifYing electrical work to be performed; and,

d)

Violates the specifications by qualifYing the addition of specifications on
excess topsoil; and,

e)

Violates the specifications by placing the risk on the City of underground
utility locations and payment of the cost of damage to the same; and,

f)

Violates the specifications and changes the bid contract by adding its own
Variation in Quantities clause (a clause that allows the bidder to claim extra
payments from the City) that other bidders didn't bid.

An award of the contract to the high bidder would be illegal, even ifthe high bidder had been the low
bidder.

If the City awards a contract in violation of the bid statues, the contract is void and unenforceable,
and it would then be illegal for the City to pay the contractor the contract bid price. William "Bill"
Barrydba QualitvInteriorsv. Pacific West Construction, Inc., 140 Idaho 827 (2004). Legal action
would be appropriate to enj oin the City's payment for any work under any contract that violates the
law.
If the City awards this contract, it must be awarded to the low responsive bidder, and the only
qualifications allowed by law under the bid procedure selected and followed by the City is whether
the low bidder has a public works license for the type of work in question. It would not only be
against the law, but it would be wasteful to throw an extra $80,000 at a high bidder who did not
comply with bid requirements or with state law.
We obj ect to rej ection ofthe low bid and demand the City award the contract to no bidder other than
the low bidder:
.
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Sincerely yours,
CLARK and FEENEY

RTB:lf
cc:

CliffYochumlHillside Landscape Construction, Inc.
Don Roberts, City Attorney
Jay Krauss, City Manager
Doug Havens, Mayor w/copy ofIC. §67-2805
Garry Bush, Mayor Pro Tern w/copy ofI.C. §67-2805
Matthew Carlson, Councilor w/copy ofI.C. §67-2805
John Currin, Councilor w/copy ofI.C. §67-2805
Jim Kleeburg, Councilor w/copy ofIC. §67-2805
Jim Kluss, Councilor w/copy ofIC. §67-2805
Dennis Ohrtman, Councilor w/copy ofLC. §67-2805

FAX & HAND DELIVERED: 746-1907
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CLARK and FEENEY
THE TRAIN S'l'AT:(ON, SUITE 106
1229 MAIN STIlliET
P.O. DRAWE.n.285

LE\VXSTON, IDAHO S350i
TELEPHONE! (208) 743-951.6

J:1AX: (208) 746-9160

FAX COVER SHEET

DATE:

November 2, 2009

FROM:

Ron T. Blewett

TO:

JoySchwank
Purchasing Coordinator
City of Lewiston

FAX NO.:

746-1907

RE:

Public Bid for Bryden Canyon Golf COUl-5e Irrigation System. Replacement
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recipient. be aware that any disclosut-e. copying. disin-buticm 01" use ofthe conteMs oftltis transmission is prohibited_ Jfyou
have received thi,s transmission in error. please f.otiJY us by telephone immediately so we may arrange to retrleve this
trans}nissioTl at no COst to YOll_
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(
Lewiston .City Attorney
P.Oy Box617
Lewiston, ID 83501
Telephone 208-746-7948
Facsimile 208-746-7952
droberis@ciiyofiewiston.org

November 3,2009

Notice to All Bidders:

Re:

Bryden Canyon Golf Course Irrigation System Replacement

This document will serve as notice pursuant to Idaho Code §67-280S. On November 2,2009, the
Lewiston City Council, in open meeting, awarded a bid for the Bryden Canyon Golf Course Irrigation System
Replacement to Landscapes Unlimited. The city council determined Hillside Landscape Contractors' bid was
not responsive as it did not meet minimum specifications. Pursuant to Idaho Code §67-280S any participating
bidder has the right to object to the bid award within seven days oftoday's date.

Sincerely yours,
Don L. Roberts
City Attorney
c:

Jay Krauss
Lynn Moss
Joy Schwank
Kari Kuchmak

Notice: This message is covered by the Electronic Communications Privacy Act, 18 USC 2510-2521, and is confidential
and may be privileged. It is intended only for the designated recipient(s). If you are not the designated recipient,
retention, distribution or copying of this message is prohibited and may be unlawful.
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WILLIAM JEREMY CARR
PAUL THOMAS CLARK
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JONATHAN D. HALILY
RUSE G. JUNES'
TINA L KERNAN'·
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CLARK

ANb

FEENEY

THE TRAIN STATION, SUITE 106
1229 MAIN STREET

TELEPHONE

(208) 743-9516
(800) 865-9516

P.O. DRAWER 285

FAX

LEWISTON, IDAHO 83501

(208) 746-9160

cflaw@lewlston.com

November 10, 2009

Kari Kuchmak
City Clerk
City of Lewiston
1134 F Street
P. O. Box 617
Lewiston, ID 83501
Re:

Public Bid for Bryden Canyon Golf Course Irrigation System Replacement

Dear Ms. Kuchmak:
I represent Hillside Landscape Construction, Inc., an Idaho corporation, low bidder for the
referenced proj ect.
Pursuant to Idaho Code §67-2805(3)(a)(x), please take notice that my client objects to the City
Council's award of this contract to a high bidder. The reasons the decision of the Council was in
error follow:
1)

The City failed to comply with I.C. §67-2805(3). Specifically, the Council
attempted to set up bidder qualifications beyond public licensure, without
complying with subsection (3)(b) of the referenced statute.

2)

The City Council solicited a bid under LC. §67-2805(3)(a) but rejected the low
bid for reasons not allowed by law; specifically that the low bidder did not meet
qualifications beyond public licensure.

3)

The record of the City Council meeting confirms that the Council improperly
attempted to overcome the acknowledged bidding error by semantics; specifically
by avoiding the word "qualification" and instead deciding the low bid was
rejected because of failure to meet "minimum specifications". The bid solicitation
itself referred did not refer to "minimum specifications" but did refer to
. "qualifications." Additionally, at the same time the Council was disingenuously
changing the wording from "qualifications" to "minimum specifications", they
had in their possession a written bid evaluation from their consultant confirming
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that the reason for rejecting the low bid was that the low bidder did not "fulfill the
stated qualification requirements" contained within the "completed Qualification
Questionnaire submitted by Hillside Landscape Construction." Playing semantic
games in an attempt to avoid clear statutory requirements should be beneath
public officials.
4)·

The bid the City did award was unresponsive to the solicitation. Landscape
Unlimited, LLC did not simply remit the required bid forms, but instead also
submitted "Bid Clarifications" that qualified its bid and changed the contract, all
to the disadvantage of other contractors, who would also have probably liked to
change the contract they bid, and may have been able to reduce their price if they
had been able to do so. Because the high bid was for different specifications, one
cannot compare that bid to other bids. Among other things, the non-responsive
high bid:
a)

Violates the specifications which require the bid to remain open for 60
days, whereas the non-conforming bid is only open until November 6th, a
period ofless than 30 days; and,

b)

Violates the specifications by qualifying electrical work to be performed;
and,

c)

Violates the specifications by qualifying the addition of specifications on
excess topsoil; and,

d)

Violates the specifications by placing the risk on the City of underground
utility locations and payment of the cost of damage to the same; and,

e)

Violates the specifications and changes the bid contract by adding its own
Variation in Quantities clause (a clause that allows the bidder to claim
extra: payments from the City) that other bidders didn't bid; and,

f)

Violates the specifications by incorporating bid addendums on import
bedding which were not made applicable to this bid.

g)

Violates the specifications in that the high bidder did not attend the
mandatory pre-bid conference.

An award of the contract to the high bidder would be illegal, even if the high bidder had been the
low bidder.
COMPLAINT FOR INJUNCTIVE,
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The City has awarded a contract in violation of the bid statues, the contract is void and
unenforceable, and it is illegal for the City to proceed with the contract or to pay the contractor
the contract bid price. William "Bill" Barry dha Quality Interiors v. Pacific West
Construction, Inc., 140 Idaho 827 (2004). Legal action is appropriate to enjoin the City's
payment for any work under any contract that violates the law.

Sincerely yours,
CLARK and FEENEY

f«-

By: Ron T. Blewett
RTB:lf
cc:

CliffYochumlHillside Landscape Construction, Inc.
Don Roberts, City Attorney FAX ONLY: (208)746-7952
Jay Krauss, City Manager
Doug Havens, Mayor
Garry Bush, Mayor Pro Tern
Matthew Carlson, Councilor
John Currin, Councilor
Jim Kleeburg, Councilor
Jim Kluss, Councilor
Dennis Ohrtman, Councilor

HAND DELIVERED
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State of Idaho
DIVISION OF BUlWING SAFETY

Building a Safer Idaho
1090 East Watenower Slreet
Meridian, Idaho 83642
208-334-3950
dbs.idaho.gov

C.L. "BUTCH" OTTER
Gov ernor
C. Kelly Pearce
Administrat or

November 16,2009
Cliff Yochum
Hillside Landscape Construction
3900 N Can Ada Road
Nampa, Idaho 83687
Re: Blyden Canyon Golf Course Irrigation System Replacement Project
Dear Cliff,
The Division of Building Safety is receipt of your letter dated November 6, 2009 in
which you object to the City of Lewiston's determination that Hillside is not properly
qualifkd to. bid th~. BD?den .CanyowG~1f..C,9,urSB Irrigation ;$ystem;.:projleet.,,!n the letter,
i ~6tf;al§·gi~~uW;thd: ail! ~pp.e~i ~tOi ,the .:P~blic Wotks ,Contractor~ Li¢enslrrg'-B oitrd' ,(pW'ct£)
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Your' letter was forwarded to the Chairrnan of the PWCLBoardas well as its legal
counsel. Those two individuals confened, and upon review, it has been determined that
your appeal to the board pursuant to the above-reference statute is not appropriate at this
time. The record appears to indicate that the City has chosen to engage in the bidding
process as outlined in 67-2805(3) (a) (Category A), and pursuant to that statutory scheme
no appeal of any detemlinations made by the City may be taken with the PWCL Board.
The Chainnan of the Board has delegated to me the authority to provide you with this
response to your request for an appeal.
I appreciate your cooperation with the Division and the Board as it has attempted to
resolve this matter, as well as your frustration with the process that occurred in the
awarding of the bid in question. The process that occuned in this instance is of great
concem to the Board apd the Divisio:Q., and the Board is 1110st interested in leaming of the
resohitibn of; 'iill~-:r.P~tter.o.iifoituP.ately; ,there is no basis -forPWCL· Boardiiivolvernerit
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State of Idaho
DIVISION OF BUILDING SAFETY

Building a Safer Idaho
1090 East Wateltower Street
Meridian, Idaho 83642
208-334-3950
dbs.idaho_gov

CL "BUTCH" OTTER
Governor

C Kelly Pearce
Administrator

Please contact me if you have any questions or need additional information.

J n Frenette
ivision of Building Safety
Public Works Contractor Licensing Bureau Chief

Copy:

C. Kelly Pearce, Administrator Division of Building Safety
Idaho Public Works Contractor Licensing Board
Patrick J. Grace, Deputy Attomey General

FOR ThITT Th.TrTIV:P
DECLAKATORY & OTHEK RELIEVE

COt\l;fP't'!O! INT

·tt:tcttt:P~~ll1ls"ResoYullOns"2M9\t'onlJaallllS\BtYaen Golf CourselLewiston Bryden Golf Course Appea! Response.doc

127

1

2
3

4
5

f\LED

RON T. BLEWETT
Idaho State Bar No. 2963
CLARK and FEENEY
Attorneys for Plaintiff
The Train Station, Suite 201
13th and Main Streets
P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

6

7
8
9

10
11
12

13
14

1
)
Case
No.
J.
)
)
)
Plaintiff,
MOTION FOR TEMPORARY
)
RESTRAINING ORDER
)
vs.
)
)
CITY OF LEWISTON, an Idaho municipal
)
corporation,
)
)
Defendant.
)
)
**********

CV09-025 1'

HILLSIDE LANDSCAPE CONSTRUCTION,
INC., an Idaho corporation,

15

COMES NOW the plaintiff, by and through Ron 1. Blewett, its attorney of record, and

16

pursuant to I.R.C.P. 65(b), respectfully moves this honorable court for issuance of that certain

17

Temporary Restraining Order, a true copy of which is attached hereto.

18

This motion is based upon:
19

20

1)

The verified complaint of record herein, together with attached exhibits, which

21

Complaint and exhibits confirm with clarity the City's failure to comply with I.C. §Section 68-

22

2805(3)(a) and (b); and,

23
24

2)

The Affidavit of Ron T. Blewett addressing attempts to notify the City, as well as the

failure and apparent inability to procure a voluntary commitment from the City to suspend award,

25
26

MOTION FOR TEMPORARY
RESTRAINING ORDER

1
LAW OFFICES OF

CLARK AND FEEN~
LEWISTON, IDAHO 83501

contracting and performance pending this court's detennination of the matter; and,
3)

The cash bond submitted herewith; and,

4)

The brief filed concurrently herewith; and,

3

5)

The pleadings and records herein.

4

This motion is made on the grounds and for the reasons that Plaintiff Hillside is low bidder

5

and has a property right in its low bid, that irreparable injury will occur if the City awards, contracts

1

2

6

or performs the public works contract with a high bidder in violation ofLC. §67-2805(3), that the

7

undersigned has given the City attorney the opportunity to respond if desired, but that City
8
9

10

11

representatives have not or have been unable to provide any commitment that they will maintain the
status quo without entry of a Temporary Restraining Order.
DATED the 30 th day of November, 2009.

12
13

14
15

16
17
18

19
20

21
22
23
24

25

26

MOTION FOR TEMPORARY
RESTRAINING ORDER

2
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CERTIFICATE OF SERVICE

1

I HEREBY CERTWY that on the 30th day of November, 2009, I caused to be served a true and correct
copy of the foregoing document by the method indicated below, and addressed to the following:

2
3
4

~ AlP U.S. Mail
LP"'
Hand Delivered

Mr. Don L. Roberts
City of Lewiston
P.O.Box617
Lewiston, ID 83501

o
o

5

tl

6

By.

7

Overnight Mail
Telecopy

Attorney for Plain . f

8
9

10
11
12
13
14
15
16
17

18
19
20
21
22
23
24

25
26
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RESTRAINING ORDER
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1

2

3
4

RON BLEWETT
Idaho State Bar No. 2963
CLARK and FEENEY
Attorneys for Plaintiff
The Train Station, Suite 201
13th and Main Streets
P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
HILLSIDE LANDSCAPE CONSTRUCTION, )
INC., an Idaho corporation,
)
)
Plaintiff,
)
)
vs.
)
)
CITY OF LEWISTON, an Idaho municipal
)
corporation,
)
)
Defendant.
)
)
)

Case No.

-----------------

TEMPORARY RESTRAINING
ORDER

**********

15
16

This matter came before the Court on the _ _ day of _ _ _ _ _ _ _, 2009, on

17

Plaintiff s Motion for Temporary Restraining Order against the Defendant, City of Lewiston. Notice

18

was given as set forth in the Affidavit of Ron T. Blewett.

19

1)

The Court considered the pleadings of record in this action with affidavits and

20

supporting documentation, including the Cash Bond of record herein. Based upon the pleadings and
21
22

the evidence presented, the Court finds that the plaintiff would be injured if the City of Lewiston

23

contracts or performs any contract with a high bidder for the work known as Bryden Canyon Golf

24

Course Irrigation Replacement. The Court further finds that the injury is irreparable. The City of

25
26

TEMPORARY RESTRAINING ORDER
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Lewiston should be temporarily restrained, pending the hearing hereof, from awarding, executing
1

or performing the contract with high bidder, Landscapes Unlimited, for the performance of the

2

referenced public work.

3

4

Based on the foregoing, it is hereby ORDERED:
1)

That plaintiff's Motion for Temporary Restraining order is GRANTED.

2)

Defendant City of Lewiston is temporarily restrained from awarding, entering, or

5
6

7

performing a contract with high bidder, Landscapes Unlimited, for performance of work on the

8

referenced public works proj ect and from issuing a notice to proceed at any time prior to the Court's

9

hearing on plaintiff's request for a permanent injunction.

10

3)

The Temporary Restraining Order shall

expIre on the _ _ day of

11

_ _ _ _ _ _ _ _, 2009, unless extended by order of the Court.
12
13

4)

Defendant shall appear before Judge _ _ _ _ _ _ at the hour of ____ o'clock

14

_.m. on the _ _ day of _ _ _ _ _ _ _ :, 2009, then and there to show cause why, if any, it

15

should not be permanently enjoined during the pendency ofthis matter from the matter set forth in

16

paragraph 2 hereof. All affiants shall be subject to cross examination.

17

5)

This Temporary Restraining Order was issued the _ _ day of _ _ _ _ __

18

19

2009, at the hour

_ _ _ _ and is dated this ___ day of _ _ _ _ _ _ _ _ , 2009.

20
21

JUDGE
22
23
24
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1

2
3

4
5
6

7

8
9

10
11

12
13
14

FILED

RON T. BLEWETT
Idaho State Bar No. 2963
CLARK and FEENEY
Attorneys for Plaintiff
The Train Station, Suite 201
13th and Main Streets
P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
HILLSIDE LANDSCAPE CONSTRUCTION, )
INC., an Idaho corporation,
)
)
Plaintiff,
)
)
vs.
)
)
CITY OF LEWISTON, an Idaho municipal
)
corporation,
)
)
Defendant.
)
)
)

Case No.

CV09-025 i l

------------------

AFFIDAVIT OF RON T. BLEWETT

**********

15

STATE OF IDAHO
16
17

County of Nez Perce

)
) ss.
)

18

RON T. BLEWETT, after fIrst being duly sworn on oath deposes and says:

19

1)

20

That I am the attorney for the plaintiff in the referenced matter and I am familiar with

the facts herein alleged.

21

2)

That pursuant to Rule 65, I have done my best to involve the City's attorney, Don

22

23
24

Roberts, in the process of this suit, and to give him notice of my efforts to secure injunctive relief.
3)

That I sent Don Roberts the attached e-mail offering to present this matter to the court

25
26

AFFIDAVIT OF RON T. BLEWETT
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on stipulated facts if the City would delay award or entering into any contract. I did not have a
response and later learned that Don was vacationing.
1

2
3
4

5

4)

I attempted to contact Don Roberts on Wednesday, November 25, 2009, the day

before Thanksgiving, and was advised by his staff that he was gone until Monday.
5)

Therefore, I waited until Monday to contact Don Roberts.

6)

I spoke with Don at 8:10 a.m. Monday morning and asked him ifhe could agree to

6

delay award and contracting to the high bidder until review by a Judge. Don said he was gone last
7

8

week; that Lynn Moss (who is a City employee who has responsibility for the project) is gone this

9

week, and he would have to check into it. I told Don I would give him all the pleadings I was about

10

to file and ifhe wanted to comment or do anything different or appear before a Judge, just let me

11

know and I would accommodate him. I also told him I didn't think the facts were in dispute and

12
perhaps we could just stipulate to them. He said he would let me know.

13
14

7)

That I have served Don with all pleadings herein in conjunction with the filing

15

thereof. That I understand if Don wants to be heard he will contact me, and in the meantime, Don

16

understands I am pressing ahead with my request for a TRO to maintain the status quo.

17

18

8)

The City Council has approved the award of the public works contract to the high

bidder. I do not know if any city representative has the authority to stop what the City Council has

19
done or make agreements to maintain the status quo. That at no time has Don Roberts agreed to

20
21

22

delay the award or contracting and it is my earnest belief and understanding that the status quo may
only be maintained with a TRO.

23
24

25
26

AFFIDAVIT OF RON T. BLEWETT
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DATED this 30th day of November, 2009.

1

RONT.BLEWE

2
3

SUBSCRlBED AND SWORN to before me this 30th day of November, 2009.

4

5

N~YPUBIcFORSTATE

6

Residing at: Lewiston, ID
Commission expires: 11-12-15

IDAHO

7

8

CERTIFICATE OF SERVICE

9

10

I HEREBY CERTIFY that on the 30 tll day of November, 2009, I caused to be served a true and correct
copy of the foregoing document by the method indicated below, and addressed to the following:

11

12
13
14

o

U.S. Mail
~ Hand Delivered
o
Overnight Mail
o
Telecopy

Mr. Don L. Roberts
City of Lewiston
P. O. Box 617
Lewiston, ID 83501

~

15

16

By.
Attorney for Plaintiff

17

7

18
19
20
21
22
23
24

25
26

AFFIDAVIT OF RON T. BLEWETT
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Ron
Tuesday, November 24, 2009 8:02 AM
Don Roberts
Lynn
RE: Golf Course Bid

From:
Sent:

To:
Cc:
Subject:

Don:
Please let me know if you would like to work together to pres"ent these issues to the District Court on a set of stipulated
facts? If so, I can work with you to have this submitted prior to your signing a contract with LU; if you sign a contract
subsequently determined to be illegal, you will have monetary claims that can be avoided if we get it before a judge
first.
Just a thought Don. Alternatively I will do whatever needs to be done, and I want you to know I will look forward to
working together with you either way.

Be$~ishes and thanks.
Ron Blewett

AFFIDAVIT OF RON T. BLEWETT
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1

2
3
4

RONT.BLEWETT
Idaho State Bar No, 2963
CLARK and FEENEY
Attorneys for Plaintiff
The Train Station, Suite 201
13th and Main Streets
P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
HILLSIDE LANDSCAPE CONSTRUCTION, )
INC., an Idaho corporation,
)
)
Plaintiff,
)
)
vs.
)
)
CITY OF LEWISTON, an Idaho municipal
)
corporation,
)
)
Defendant.
)
)
)

Case No.

CV0 9 ~ 02 5 11

BRIEF IN SUPPORT OF TRO

**********

15
16

The facts of this matter are set out with great detail in the complaint.

17

In sum, the City failed to comply with Idaho's governing public works bid statute, I.e. 67-

18

2805(3)(a) and (b). In selecting which bidder is to receive a contract award under a "Category A"

19

bid, the City may not consider any bidder qualifications other than public works licensure for the

20

particular class and type of work. In awarding the bid the City may only consider the amount ofthe
21
22
23

bid, compliance with the administrative requirements of the bid process, and whether the bidder
holds the requisite class and type of public works license. I.C. §67-2805(3)(a).

24

Ifthe City wishes to set out additional qualifications, it must follow the two-step "Category

25

B" bid procedures, 0 f first selecting bidders who are pre-qualifi ed and then allowing the pre-qualifi ed

26

BRIEF IN SUPPORT OF TRO

1
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bidders to bid; this procedure allows the disappointed bid to appeal qualification determinations to
1

the public works contractors licensing board. I.C. §67-2805(3)(b).

2

In this case the City set up bidder qualifications beyond public licensure, but did not follow

3

"Category B" requirements. Instead, the City violated the statute by setting up bidder qualifications

4

in a "Category A" bid, and then rejected my client's low bid for failure to satisfy qualification

5

specifications beyond public licensure. This not only violated the bid statute, but resulted in
6

deprivation of pre-qualification appeal rights my client would have had under "Category B"
7
8

procedure to contest qualification determinations under a Category B bid. The public works

9

contractors licensing board expressed grave concern, but indicated it could not take jurisdiction of

10

a qualifications dispute under the City's Category A bid, where there are to be no qualifications in

11

the first place other than public licensure.

12

Additionally, the bid the City did choose to award was illegal, unlawful, and void, because

13

it was to a high bidder that failed to follow the administrative requirements of the bid process, adding
14
15

"clarifications" to its bid that changed the bidding specifications applicable to all other bidders.

16

Any contract awarded in violation of the bid statues is unlawful and void. Hansen v.

17

Kootenai County Board of Commissioners, 93 Idaho 655, 663 (1970). This court has the

18

"affirmative duty" to raise the illegality issue, even if the parties do not. Interiors v. Pacific West

19

Construction. Inc., 140 Idaho 827, 832 (2004). illegal contracts are void and the court will not

20

enforce them. Id. The City simply cannot lawfully pursue a contract awarded or to be awarded in
21
22

violation ofI.C. §67-2805(3).

23

The relief sought by plaintiff is clear and supported by patent authority and documented

24

evidence ofthe disregard of public bid laws. My client has a property right in the low bid. Scott v.

25

26

BRIEF IN SUPPORT OF TRO
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BuM Joint School District No. 412, 123 Idaho 779. That property right will be lost unless the court
takes action.
1
2

3

4

A Temporary Restraining Order should issue under Rule 65 to maintain the status quo
pending hearing.
DATED this 30th day of November, 2009.

5
6

By__________~______~~----------Ron T. Blewett, a member of the firm.
Attorneys for Plaintiff.

7
8
9

CERTIFICATE OF SERVICE

10
11

I HEREBY CERTIFY that on the 30th day of November, 2009, I caused to be served a true and correct
copy of the foregoing document by the method indicated below, and addressed to the following:

12
13
14
15

~~U.S.Mail

Mr. Don L. Roberts
City of Lewiston
P. O. Box 617
Lewiston, ID 83501

~

o
o

Hand Delivered
Overnight Mail
Telecopy

16

17

By______~------~~~----------------
Attorney ..

18
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20
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22

23
24
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

6
7

FILED

RON 1. BLEWETT
Idaho State Bar No. 2963
CLARK and FEENEY
Attorneys for Plaintiff
The Train Station, Suite 201
13th and Main Streets
P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516

HILLSIDE LANDSCAPE CONSTRUCTION,
INC., an Idaho corporation,

8

Plaintiff,

9

10
11

vs.
CITY OF LEWISTON, an Idaho municipal
corporation,

12

Defendant.
13
14

15

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.

CV0 9 ... 0 2 5 11

CASH BOND IN SUPPORT OF TRO

**********
COMES NOW the plaintiff herein, and pursuant to I.R.c.P. 65(c) and on the conditions and

16

pursuant to the terms set for therein, specifically posts a cash bond in the amount of Three Thousand
17
18

19
20

21

Dollars ($3,000.00) in the form of Clark and Feeney Trust Account Check on behalf of plaintiff,
Hillside Landscape Construction, Inc., which said deposit is evidenced by the original and copy of
check payable to the Clerk of the Court submitted herewith and attached hereto.
DATED the 30 th day of November, 2009.

22

CLARK and FEE

23

By________~~--------------------Ron 1. Blewett,
ember of the firm.
Attorneys for Plaintiff.

24

25
26

CASH BOND IN SUPPORT OF TRO
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CERTIFICATE OF SERVICE
1

I HEREBY CERTIFY that on the 30th day of November, 2009, I caused to be served a true and correct
copy of the foregoing document by the method indicated below, and addressed to the following:

2
3
4

0 / U.S. Mail
Hand Delivered
o
Overnight Mail
o
Telecopy

Mr. Don L. Roberts
City of Lewiston
P. O. Box 617
Lewiston, ID 83501

5

r:(

BY:,~f_Lt_ _

6
7

Attorney for Plaintiff
8
9

10
11

12
13
14
15
16
17
18
19
20
21
22
23

24
25
26

CASH BOND IN SUPPORT OF TRO
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CLARK AND FEENEY I TRUST ACCOUNT
PAYTO

Nez Perce Co. District Court Clerk
DESCRIPTION

11/30/2009

CHECK DATE

Hillside Landscape Construction, Inc. Cash Bond re Hillside Landscape
Construction Inc.

3000.0

CHECK NO.

CHECK AMOUNT

3748

11/30/2009

3000.(

CLARK AND FEENEY I TRUST ACCOUNT

CASH BOND IN SUPPORT OF TRO
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1

2
3
4

RON T. BLEWETT
Idaho State Bar No. 2963
CLARK and FEENEY
Attorneys for Plaintiff
The Train Station, Suite 201
13th and Main Streets
P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
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JUDICIAL DISTRICT OF THE
IN THE DISTRICT COURT OF TH SECO
HE COUNTY OF NEZ PERCE
STATE OF IDAHO, IN AND F

6
7

8

HILLSIDE LANDSCAPE CONSTRUCTION, )
INC., an Idaho corporation,
)

Case6cV

Plaintiff,

9

)
)

10

vs.

11

CITY OF LEWISTON, an Idaho municipal
corporation,

12

TEMPORARY RESTRAINING
ORDER

)
)
)
)
)

Defendant.

13
14

)
)
)

**********

15
16

09 .. 025 11

)

This matter came before the Court on the

7

Z-7.£ day of Db::::-1b?18&;2

,2009, on

17

Plaintiff s Motion for Temporary Restraining Order against the Defendant, City of Lewiston. Notice

18

was given as set forth in the Affidavit of Ron T. Blewett.

19

1)

The Court considered the pleadings of record in this action with affidavits and

20

supporting documentation, including the Cash Bond of record herein. Based upon the pleadings and
21
22

the evidence presented, the Court finds that the plaintiff would be injured if the City of Lewiston

23

contracts or performs any contract with a high bidder for the work known as Bryden Canyon Golf

24

Course Irrigation Replacement. The Court further finds that the injury is irreparable. The City of

25
26

TEMPORARY RESTRAINING ORDER

1
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Lewiston should be temporarily restrained, pending the hearing hereof, from awarding, executing
1

or performing the contract with high bidder, Landscapes Unlimited, for the performance of the

2

referenced public work.

3

Based on the foregoing, it is hereby ORDERED:

4

1)

That plaintiffs Motion for Temporary Restraining order is GRANTED.

2)

Defendant City of Lewiston is temporarily restrained from awarding, entering, or

5
6

7

performing a contract with high bidder, Landscapes Unlimited, for performance of work on the

8

referenced public works project and from issuing a notice to proceed at any time prior to the Court's

9

hearing on plaintiff s request for a permanent injunction.

10
11
12
13

3)

The Temporary Restraining Order shall expire on the

~ E:: C 6-qt5 c:;,::::.
4)

IS-day of

,2009, unless extended by order ofthe Court.

Defendant shall appear before JUdg::rs );0 1:>\

~

atthehourof

9'.'

6JO

o'clock

-d-- day of bECEn1&CI2., 2009, then and there to show cause why, ifany, it

14

A.m. on the

15

should not be permanently enjoined during the pendency ofthis matter from the matter set forth in

16

paragraph 2 hereof. All affiants shall be subject to cross examination.

17

5)

This Temporary Restraining Order was issued the

18

2009, at the hour of 2; l:>

f'ifl and is dated this 1- 2- day of

r-'

19

L

ST

\

day of ;) (;£ &h r:3f??;

'"
t~6GeYt-1 tl Gi?

, 2009.

20
21
22
23
24

25
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SECOND
Il\

DISTRICT COURT, STATE
FOR THE COUNTY OF NEZ PE:h
1230 MAIN ST.
LEWISTON, IDAHO 83501

Hillside Landscape Construction Inc
-2009-0002511

Case No:
vs.
City Of Lewiston

NOTICE IS HEREBY

Hearing on TRO
Judge:
Courtroom:

Monday, December 21,2009
JeffM. Brudie
District Courtroom # 1

09:00 AM (PT)

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and on file in
this office. I further certify that copies of this Notice were served as follows on
December 9th, 2009.

Copy to: Brian Julian P.O. Box 7426, Boise, ID 83707 (Defense Attorney)
Copy to: Don L Roberts P.O. Box 617, Lewiston, ID, 83501 (Defense Attorney);
Copy to: Ronald T Blewett P.O. Box 285, Lewiston, ID, 83501 (Plaintiff Attorney)

Mailed

Hand Delivered

~Faxed
Dated:

AMENDED NOTICE OF HEARlNG

145

Anderson, Julian & Hull LLP

DEC-14-20D9 13:45

Brian K. Julian, ISB No. 2360
Amy G. White, ISB No. 5019
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza
250 South Fifth Street, Suite 700
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone: (208) 344-5800
Facsimile:
(208) 344-5510
E-Mail: bjulian@ajhlaw.com
agwhite@ajhlaw.com
A ttorneys for Defendant

FILED
ZlJJ9llD J&f- PM 1 58
PATTy O. WEEKS

(L¥tft~mm~
DEPUTY

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
HILLSIDE LANDSCAPE CONSTRUCTION,
INC., an Idaho corporation,
Case No. CV 09-02511
Plaintiff,
ANSWER AND DEMAND FOR
JURY TRIAL

vs.
CITY OF LEWISTON, an Idaho municipal
corporation,
Defendant.

COMES NOW the above-entitled Defendant, City of Lewiston, and answers
Plaintiff's Complaint as follows:
FIRST DEFENSE
Plaintiff's Complaint fails to state a claim upon which relief can be granted.
SECOND DEFENSE

I.
Defendant City of Lewiston denies each and every allegation of Plaintiff's
Complaint not herein specifically admitted.

ANSWER AND DEMAND FOR JURY TRIAL - 1

146

DEC-14-2009 13:45

FI'om:208

Anderson, Ju I i an &

II.
Defendant City of Lewiston admits the allegations of Plaintiff's Complaint as
follows:
With regard to the allegations in paragraphs 1 - 6, 10 - 11, and 14 - 20,
these allegations are admitted.
With regard to the allegations contained in paragraph 9, Defendant City of
Lewiston only admits that no category 8 bid, pursuant to I.C. §67-2805(3L was
offered.

To the extent that the allegations in this paragraph indicate that

Defendant had no qualifications in the bid packet or was not allowed to have
qualifications in the bid packet under a category A bid procedure, these allegations
are denied.
With regard to the allegations in paragraph 12, Defendant only admits that
Plaintiff submitted a bid for $868,380, and that the next low bidder, Landscapes
Unlimited, LLC, submitted a bit for $949,000. The remainder of the allegations in
paragraph 12 are denied.
With regard to the allegations in paragraph

13, Defendant admits all

allegations except for the allegation that Defendant City of Lewiston's consultant,
"advised the parks and recreation director that plaintiff was a good contractor.

1I

This allegation is misleading, and further the document from which Plaintiff takes
this language is attached as an exhibit.
language.

This document contains the following

"While Hillside Landscape Construction is probably a well-qualified

landscape company, it is obvious that they do not pursue much golf course
irrigation." Therefore this allegation is denied.

ANSWER AND DEMAND FOR JURY TRIAL - 2

147

DEC-l~-2009

13:45

Anderson. Julian & H 11 LLP

Frorn:208

III.

With regard to the allegations contained in paragraphs 21 and 27, Defendant
City of Lewiston is without sufficient knowledge to admit or deny these allegations
and therefore, they are denied.
IV.
With regard to the allegations contained in paragraphs 7, 8, 22, 24 - 26,
28, 30 - 33, 35, 37 - 38, these allegations are denied.

V.
With regard to the allegations contained in paragraphs 23, 29, 34, and 36
these paragraphs contain statements real/eging and incorporating the prevIous
allegations, and therefore are admitted or denied In accord with the above
statements.
THIRD DEFENSE

The al/eged actions of Defendant City of Lewiston, if any, do not rise to the
level of a deprivation of a constitutional protected right or liberty interest.
FOURTH DEFENSE

The City of Lewiston and its employees in their official capacities specifically
aver

that there

exists

no

unconstitutional

procedure,

practice

or

custom

proximately causing the Plaintiff's damages, if any.
FIFTH DEFENSE

The alleged acts or omissions of the City of Lewiston and its employees
were performed in good faith, without malice, with probable cause and were fully
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justified and reasonable under the circumstances and said Defendant is thereby
immune from an award of damages.

SIXTH DEFENSE
The Defendant's alleged conduct was authorized by I. C. § 67-2805.

SEVENTH DEFENSE
Plaintiff has failed to exhaust all of Plaintiff's administrative remedies before
bringing an action in the district court.

EIGHTH DEFENSE
Plaintiff lacks authority to bind the Defendant to the transaction in question.

NINTH DEFENSE
Plaintiff lacks standing to bring this action because Plaintiff had no property
interest denied by Defendant City of Lewiston.

TENTH DEFENSE
Plaintiff's damages, if any, are limited to the expenses Plaintiff incurred in
preparing the bid documents.

ELEVENTH DEFENSE
Plaintiff is barred from recovery under the doctrines of estoppel, quasi
estoppel, waiver and unclean hands.

TWELFTH DEFENSE
Insofar as the Complaint is seeking injunctive relief, it is alleged the
Complaint does not show or allege the likelihood of future injury or irreparable
harm.
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THIRTEENTH DEFENSE
Insofar at the Complaint is seeking injunctive relief, it is alleged that there
has been a failure to provide sufficient security for costs as required by Rule 65(c)
of the Idaho Rules of Civil Procedure.

FOURTEENTH DEFENSE
Defendant City of Lewiston reserves the right to assert arw additional
defenses and matters in avoidance that may be disclosed or discovered in the
course of additional investigation and discovery.
WHEREFORE, City of Lewiston prays Plaintiff take nothing by its Complaint,
that the Complaint be dismissed, and that Defendant City of Lewiston be awarded
its costs of suit, attorney's fees, and such other and further relief as the Court
deems just.

JURY DEMAND
DEFENDANT CITY OF LEWISTON DEMANDS A TRIAL BY JURY AS TO ALL
ISSUES PROPERLY TRIED BEFORE A JURY.

DATED this

~

day of December, 2009.
ANDERSON, JULIAN & HULL

LLP

W-

CJ..-.. ~.;
Brian K. Jul~~he Firm

By

Attorneys for Defendant
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this ~ day of December, 2009, I served a true
and correct copy of the foregoing ANSWER AND DEMAND FOR JURY TRIAL by
delivering the same to each of the following attorneys of record, by the method
indicated below addressed as follows:
I

Ron T. Blewett
CLARK AND FEENEY
The Train Station, Suite 201
13th and Main Streets
P.O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208) 743-9516
Facsimile: (208) 746-9516

[

]
]
]

[ 1(']

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

A ttorneys for Plaintiff

Brian K. Julian
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FILED
Brian K. Julian, ISB No. 2360
Amy G. White, ISB No. 5019
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza
250 South Fifth Street, Suite 700
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone: (208) 344-5800
Facsimile:
(208) 344-5510
E-Mail: bjulian@ajhlaw.com
agwhite@ajhlaw .com
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Attorneys for Defendant
IN THE DISTRICT COURT OF
THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND
FOR THE COUNTY OF NEZ PERCE

HILLSIDE LANDSCAPE CONSTRUCTION,
INC., an Idaho corporation,
Plaintiff,
vs.

Case No. CV 09-02511
OBJECTION TO TEMPORARY
RESTRAINING ORDER AND
PETITION FOR INJUNCTION

CITY OF LEWISTON, an Idaho municipal
corporation,
Defendant.

COMES NOW the above-entitled Defendant City of Lewiston, by and through
its attorneys of record, Anderson, Julian & Hull, and hereby submits this Objection
to the TRO entered by the Court, as well as Plaintiff's Petition for Injunctive Relief.
Defendant City of Lewiston reserves the right to submit supplemental briefing after
the evidentiary hearing on the Temporary Restraining Order.
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I.
INTRODUCTION
There is relatively little factual dispute between the parties regarding the
issues alleged in Plaintiff's Complaint. Defendant City of Lewiston requested bids,
pursuant to I.C. § 67-2805(3)(a) for the installation of an irrigation system at a City
golf course. Defendant City required that the bidders have certain experience in
installing golf course installation systems with a specific type of pipe, and that the
bidders be certified .in dealing with this pipe. Plaintiff did not have this experience.
Defendant anticipates that the main issue to be resolved by the Court is
whether the City appropriately and properly applied the outline in I. C.

§

67-

2805(3)(a) ("Category Aft Bidding Procedure). Defendant City of Lewiston awarded
the bid to the second lowest bidder because Plaintiff did not have sufficient
experience in install HOPE pipe in golf courses, nor did Plaintiff have the required
certification for the installation of HDPE pipe. Defendant City of Lewiston contends
that not only did it follow the proper procedure to bid out a project, but that the
current bidding statute, I. C. § 67-2805, gives the City significant discretion in
deciding whether to award the bid to the lowest bidder. As such, Plaintiff has no
standing to bring a 42 U.S.C. § 1983 claim, nor can Plaintiff prevail on a request
for injunctive relief requiring the City to award the project to Plaintiff. These issues
will be discussed in more detail below.
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II.

LEGAL ARGUMENT
A.

PLAINTIFF HAS NOT BEEN DEPRIVED OF A PROPERTY INTEREST, AND
THEREFORE CANNOT PREVAIL ON A § 1983 CLAIM.
Plaintiff claims that he has been deprived of due process rights. Complaint, ,

37. Plaintiff also claims that he has a property interest in the award of the bid
contract. See Brief in Support of TRO, pp. 2 - 3. Neither of these claims are
accurate, and therefore Plaintiff has no standing to bring a § 1983 claim.
First, with regard to the argument that Plaintiff has been deprived of due
process, Defendant understands that Plaintiff's argument is that he was entitled to
additional due process with regard to a "Category 8

fT

bid. Complaint, ,

37.

However, the bid statute makes it clear that "competitive bidding for public works
may proceed through either of two (2) alternative procedures." I.C. § 67-2805(3).
Thus, the City had discretion which set of procedures it chose to follow. Plaintiff
cannot argue that he was deprived of due process when the City was allowed to
choose an alternate bidding procedure than the one he wanted. The City chose to
utilize a "Category AfT bid procedure, and therefore Plaintiff received all due process
that he was owed under that procedure.
With regard to the argument that Plaintiff has a property interest in the
award of the bid, he is relying on case law that is based on repealed statutes, and
which no longer supports this contention. Under Federal law, for a party "to
establish standing to maintain an action under § 1983 it must show that the
[Defendant] deprived it of a property interest or a right secured by the constitution

OBJECTION TO TEMPORARY RESTRAINING ORDER AND PETITION FOR INJUNCTIOkS-'b

DEC-14-2009 13: 57

Ft'orn: 208

Rnderson. Julian & Hull LLP

and laws of the United States." Sowell's Meats & Services, Inc. v. McSwain, 788
F.2d 226, 228 (4th Cir. 1986). "Ordinarily, in the absence of state law creating a
property interest in a disappointed bidder for state contracts, the bidder lacks
standing to question the award of the contract." Id. See also ARA Services, Inc. v.
School Dist., 590 F. Supp. 622, 625 (E.D. Pa. 1984) (A property interest can "be
created by ordinance, or by an implied contract. In either case, however, the
sufficiency of the claim of entitlement must be decided by reference to state law.")
Generally, limn order to constitute a property right for purposes of due process,
one must have a current valid expectation, based on the government's implied
promise to continue this entitlement, in an important, personal, monetizable
interest." 168 Am. Jur. 2d Constitutional Law § 585. See also Dana v. Bd. of
Comm'Rs, 124 Idaho 794, 799 (Idaho Ct. App. 1993) (liTo have a property
interest in a benefit, a person clearly must have more than an abstract need or
desire for it. He must have more than a unilateral expectation of it. He must,
instead, have a legitimate claim of entitlement to it."). Plaintiff has no such
property interest.
In contrast, if there is broad authority and discretion in awarding the
contract, then there is no property interest in the award of the bid contract merely
by being the lowest bidder. See Sowell's Meats & Services, Inc. v. McSwain, 788
F.2d 226, 228 - 29 (4th Cir. 1986) (holding that where there is discretion to
award a bid, there is no property interest); Phelps v. Housing Authority of
Woodruff, 742 F.2d 816, 823 (4th Cir. 1984) (statute giving people a preference
for low income housing does not create a property interest when there is discretion
OBJECTION TO TEMPORARY RESTRAINING ORDER AND PETITION FOR
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in deciding who will get the housing_). Further, there is no property interest in the
bid procedure itself. Kendrick v. City Council of Augusta, 516 F. Supp. 1134, 1138
(S.D. Ga. 1981).
Plaintiff is relying on Idaho case law to argue that he has a property interest
in the award of the contract as the low bidder. There are a number of cases that
directly state that a low bidder has a property interest in the award of a contract.

See SE/Z Canstr., L.L.C. v. Idaho State Univ., 140 Idaho 8 14 (2004); Scott v.
1

Buh! Joint Sch. Dist. No. 412, 123 Idaho 779, 785 (1993); Dana v. Bd. of
Camm'Rs, 124 Idaho 794, 798 (Idaho Ct. App. 1993); M.A. Deatley Canstr., Inc.

v. City of Lewiston, 2006 U.S. Dist. LEXIS 10189 -1(.15 (D. Idaho Feb. 24, 2006).
1

However each of these cases was based on statutes which have been repealed or
l

contain different language from the statute at issue. For example, in M.A. Deatley

Canstr., Inc., the court was relying on the mandatory language of I. C.

§ 50-341 (C)

and 31-4003. Both of these statutes contained language mandating that the bid be
awarded to the "lowest responsible bidder". M.A. Deatley Constr., Inc., 2006 U.S.
Dist. LEXIS 10189 at * 16. However both of these statutes were later repealed. 1
l

Id., fn. 2 and 3. In Scott v. Buhl Join Sch. Dist., the statute at issue did not give
any discretion in awarding the bid to anyone but the low bidder. See I.C. § 331510. These statutes provided no discretion

l

and are thus different from the

statute at issue, which allows the City to award the bid to a party other than the
low bidder.

They were repealed and replaced by the statute that is now at issue in this case.

OBJECTION TO TEMPORARY RESTRAINING ORDER AND PETITION FOR INJUNCTl0f5c?

DEC-14--2D09 13: 57

From:208

Ander'son, Julian & Hull LLP

The current statute gives significant discretion to the City in awarding the
bid. Both the UCategory AU and JlCategory B" bid procedure contain the following
language:
If the governing board of any political subdivision chooses to award a
competitively bid contract involving the procurement of public works
construction to a bidder other than the apparent low bidder, the
political subdivision shall declare its reason or reasons on the record
and shall communicate such reason or reasons in writing to all persons
who have submitted a competing bid.
If any participating bidder objects to such award, such bidder shall
respond in writing to the notice from the political subdivision within
seven (7) calendar days of the date of transmittal of the notice,
setting forth in such response the express reason or reasons that the
award decision of the governing board is in error. Thereafter, staying
performance of any procurement until after addressing the contentions
raised by the objecting bidder, the governing board shall review its
decision and determine whether to affirm its prior award, modify the
award, or choose to re-bid, setting forth its reason or reasons therefor.
After completion of the review process, the political subdivision may
proceed as it deems to be in the public interest.

I.C. § § 67-2805 (3)(a)(ix-x) and (3)(b)(xii-xiii). Clearly, this gives discretion to the
City, as it allows the City to choose to award the bid to a non-low bidder if it is
determined in the best interest of the public. While the statute does contain
language indicating that the bid is to be awarded to the lowest responsive bidder,

see I.C.

§ 67-2805(3)(a), the language also contemplates that the City has wide

discretion in choosing to award the bid to a higher bidder. The only requirement is
that the City follow the procedure outlined. I.C. § 67-2805(3)(a)(ix - xl. This is
true whether the City chooses to utilize a "Category AfT or "Category BIT bid. In this
case, Plaintiff has not alleged that the City failed to adequately utilize the procedure
allowing the City to choose someone other than the low bidder. In fact, the
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documents before the Court show that the City did properly follow that procedure.

See Complaint, Ex. H (giving notice of decision to choose non low bidder, with
reasons, as required by I.C. § 67-2805(3)(a)(ix)}; Ex. J (the City Council reviewed
the award, and voted to affirm giving the bid to the second low bidder, with
reasons, as required by I.C. § 67-2805(3)(a)(x)). Therefore, Plaintiff cannot argue
that the City improperly awarded the bid improperly.
Because the statute gives the City wide discretion

In

awarding a bid to

entities other than the low bidder, Plaintiff has no property interest in being the low
bidder. Further, Plaintiff has no standing to bring a § 1983 cause of action,
because he has no property interest at stake.

B.

PLAINTIFF IS NOT ENTITLED TO AN INJUNCTION PREVENTING THE CITY
FROM AWARDING THE BID TO ANY OTHER PARTY.
As discussed above, the City has wide discretion in awarding the bid to

entities other than the low bid, pursuant to the current public works bidding
statute. L C. § 67-2805. Plaintiff's petition for injunctive relief is attempting to
prevent the City from awarding the bid to any party besides Plaintiff. See

Complaillt,

.'t··~4

-

26, 30 - 33. If the Court were to enjoin Defendant City of

Lewiston from awarding the bid to a separate entity, as allowed by the bidding
statute, the Court would essentially nullify part of the statute. Clearly, this is not
the intent of the statute. In any case, Plaintiff is not entitled to injunctive relief. At
best, Plaintiff would be entitled to the costs of preparing the bid documents.

Neilsen & Co. v. Cassia & Twin Falls County Joint Class A Sch. Dist., 103 Idaho
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317[ 319 (Idaho Ct. App. 1982). However, as Plaintiff has not plead a cause of
action for damages, he is not entitled to any relief.
C.

PLAINTIFF IS NOT ENTITLED TO INJUNCTIVE RELIEF BECAUSE HE DOES
NOT HAVE ANY LEGAL RIGHT TO FORCE DEFENDANT CITY OF LEWISTON
TO AWARD HIM THE BID CONTRACT.

Plaintiff contends that he is entitled to a preliminary injunction. The grounds
for awarding a preliminary injunction are set out in I.R.C.P. 65(e). Plaintiff is not
able to show any of these grounds are applicable. First, Plaintiff must show he is
entitled to the relief demanded. I.R.C.P. 65(e){1). Plaintiff cannot do this. As
discussed above, the law clearly gives discretion to the City to award the contract
to another entity, providing the statutory procedures are followed. In this case the
statutory procedures were followed, and Plaintiff has not argued that the City failed
to follow such procedures. Further, the City's discretion means that Plaintiff has no
property interest. Therefore, Plaintiff is not entitled to force the City to award the
contract to him, nor is he entitled to any injunctive relief.
Further[ Plaintiff has willfully misconstrued the bidding statute. Plaintiff
argues that under a IICategory A" bid process, the statute allows the City only to
"consider

the

amount

of

the

bid,

bidder

compliance

with

administrative

requirements of the bidding process, and whether the bidder is qualified by holding
the requisite public works license." Complaint, , 7. In essence, Plaintiff is arguing
that if there is a Category A bid procedure, then the only qualifications the City can
look at are amount of the bid, the license[ and compliance with administrative
requirements. This not only misstates the statute, but it misstates the intent of the
statute. The statute states that "The purchase of construction services shall be
OBJECTION TO TEMPORARY RESTRAINING ORDER AND PETITION FOR lNJUNCTIOl'593
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made pursuant to a competitive sealed bid process with the purchase to be made
from the qualified public

works contractor submitting the

lowest bid

price

complying with bidding procedures and meeting the prequalifications, if any are
provided." I.C. § 67-2805(3) (emphasis added). Further, under a "Category A" bid,
the bid must be awarded to a "qualified bidder". I. C. § 67-2805(3)(a). Therefore,
plaintiff cannot show that the experience required as part of the "Category ArT bid
was improper, and Plaintiff cannot show that he is entitled to the relief demanded.
Next, Plaintiff cannot there is a continuing injury, waste, or irreparable injury.

I.R.C.P. 65(e)(2). The award of a bid contract is a one time act, and thus there is
no waste. Further, there can be no irreparable injury where the Idaho Courts have
already proscribed a remedy in damages for bid preparation expenses.
Third, Plaintiff cannot show that Defendant is doing something in violation of
Plaintiff's rights. I.R.C.P. 65(e)(3). As discussed above, Plaintiff has no property
rights in the bid award, or the bid award process, and therefore there can be no
violation of his rights.
Plaintiff can prove none of the other grounds for relief under I.R.C.P. 65(e),
and therefore is not entitled to injunctive relief. Plaintiff's petition for a preliminary
injunction should be denied, and the Temporary Restraining Order should be lifted.

III.
CONCLUSION
Based on the foregoing analysis, Plaintiff is not entitled to injunctive relief.
The City has broad discretion in awarding the bid contract, and therefore Plaintiff
cannot prevail on any claim that he has brought against the City. The TRO should
OBJECTION TO TEMPORARY RESTRAINING ORDER AND PETITION FOR INJUNCTlcM5Dg
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be lifted, and the City should be allowed to move forward with its construction
project.
DATED this

~ day

of December, 2009.
ANDERSON, JULIAN & HULL LLP

Orf
~ (/
By_________~
__
Brian K. Julian, Of the Firm
Attorneys for Defendant

L __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this ~ day of December, 2009, I served a true
and correct copy of the foregoing OBJECTION TO TEMPORARY RESTRAINING
ORDER AND PETITION FOR INJUNCTION by delivering the same to each of the
following attorneys of record, by the method indicated below, addressed as
follows:
Ron T. Blewett
CLARK AND FEENEY
The Train Station, Suite 201
13th and Main Streets
P.O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208) 743-9516
Facsimile: (208) 746-9516
A ttorneys for Plaintiff

[
[
[

]

[ }( J

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

Brian K. Julian

OBJECTION TO TEMPORARY RESTRAINING ORDER AND PETITION FOR INJUNCTION 10

161

1

2
3

4
5

RON T. BLEWETT
Idaho State Bar No. 2963
CLARK and FEENEY
Attorneys for Plaintiff
The Train Station, Suite 201
13th and Main Streets
P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516

IN THE DISTRICT COURT OF THE SE
ICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

6
7
8
9

10
11
12
13
14

HILLSIDE LANDSCAPE CONSTRUCTION,
INe., an Idaho corporation,

)
Case No. CV09-02S11
)
)
Plaintiff,
)
)
PLAINTIFF'S REPLY BRIEF IN
vs.
)
SUPPORT OF PRELIMINARY
)
INJUNCTION
CITY OF LEWISTON, an Idaho municipal
)
corporation,
)
)
Defendant.
)
)
)
**********

15

THE ISSUE PRESENTED

16
17
18
19

There is little factual dispute. A review ofthe admissions within the City's Answer narrows the
issue presented.
The City has admitted that I.e. §67-2805(3) is applicable (Complaint

20

properly licensed for this particular type of public work (Complaint

21

"Category A" bid (Complaint

22

~1O);

~1);

~5);

that Plaintiff is

that the City solicited a

that it set up bidder qualifications beyond licensure without

following the "Category B" procedure (Complaint ~11); and that the basis forrejection of Plaintiff slow

23

bid was because Plaintiff ostensibly did not satisfy the supplemental bidder qualifications set up by the
24

25
26
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City in its "Category A" bid. (Complaint ~17).
The fundamental issue presented is whether the statute authorizes the City to exclude an
1

2
3

appropriately licensed public works contractor from the bidding process by setting up supplemental
bidder qualifications in a "Category A" bid.

4

A secondary issue is whether the City may award a contract to a non-responsive bidder who

5

changed the terms of the public contract in its bid, and whether these deficiencies can be rectified by

6

post-bid negotiations.

7

Hillside asserts that the City has no discretion to violate the statute, that it is properly licensed,

8

and that the statute does not allow the City to exclude it from participating in a "Category A" bid.
9

10
11

12

DISCUSSION
1)

In Idaho, every bidder has standing, the low bidder has a property right, and
the City is not afforded the discretion to violate statutory bid requirements.

13

The City relies on 4th Circuit and Pennsylvania law to argue that the low bidder has no property

14

right and no standing, ostensibly because the bid statute affords the City new-found discretion whether

15
16

to award to the low bidder. This argument fails on several fronts.
First, any disappointed Idaho bidder, even one not submitting the low bid, has standing to contest

17

the award. Scottv. Buhl Joint School Dist. No. 412,123 Idaho 779 (1993); Neilson & Co. v. Cassia and
18
19

Twin Falls County Joint Class A School Dist. 151,96 Idaho 763 (1975).

20

Second, the new bid statute does not grant the City any substantial discretion it has not

21

historically had. Idaho political subdivisions have historically always enjoyed discretion in selecting the

22

"lowest responsible bidder" or the "lowest and best bidder," so long as the exercise ofthat discretion is

23

not arbitrary and without reason. Deco Const. Co.! Inc. v City of Idaho Falls, 124 Idaho 859, 862

24

(1993). However, and despite the historical discretion afforded political subdivisions, the low bidder

25
26

PLAINTIFF'S REPLY BRIEF IN SUPPORT
OF PRELIMINARY INJUNCTION

2
LAW OFFICES OF

CLARK AND

FEENI1(}3

LEWISTON, IDAHO 83501

has always continued to enjoy a property interest in its low bid; as acknowledged by the City, this
property interest is very well supported by Idaho case law. See, e.g., SEIZ Constr. LLC v. Idaho State
1
2

University, 140 Idaho 8, 14 (2004).

3

Third, "while the City of Lewiston enjoys great discretion .. jt must follow statutory procedures".

4

Wood v. City of Lewiston, 138 Idaho 218, 228 2002). The City has no discretion to choose whether to

5

comply with I.e. §67-2805(3). The chapter establishes " ... procurement requirements." I.e. §67-2802;

6

(emphasis added). The statute is mandatory and" ... the procurement procedures of subsection (3) shall

7

apply". Id.; (emphasis added). Category A competitive bidding " ... shall be open to receipt of bids from

8

any public works contractor desiring to bid.... " I.C. §67-2805(3)(c); (emphasis added). A contract
9

10
11

entered in violation of mandatory bid statutes is unlawful and void. As set out in detail in the following
sections of this brief, the City is simply not authorized to independently set up bidder qualifications in

12

a Category A bid, or to rely on qualifications established in violation of the statute as a basis to accept

13

or reject a low bid. The statute requires the City to reject bids on a written basis (presumably to facilitate

14

review), and in this respect, the City has admitted paragraph 17 of Plaintiffs complaint, demonstrating

15

16

that the basis for reje,cting the Plaintiff's low bid was the Plaintiff's ostensible failure to comply with
qualifications improperly established by the City in a "Category A" bid. The City itself argues that it

17

only is afforded discretion to reject the low bid " ... provided the statutory procedures are followed."

18
19

(City's brief; page 8.) The statute was not followed.

20

Fourth, the City cannot accept a bid from a bidder, like Landscapes Unlimited, that is not

21

"responsive" to the requirements of the solicitation. The statute requires the award to the lowest

22

"responsive" bid. I.e. §67-5805(a). As discussed in more detail below, a bid not responsive to the

23

solicitation is void. See, e.g. Neilson & Co. v. Cassia and Twin Falls County Joint Class A SchoolDist.

24

151,96 Idaho 763 (1975).
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2)

1
2

Plaintiff has sought the proper remedy.

In Idaho, the proper remedy where a municipality violates a bid statute is declaratory and
injunctive relief. See, Agricultural Services. Inc. v. The City of Gooding, 120 Idaho 627 (App. 1991).

3

Plaintiff has sought a declaration thatthe City has failed to comply with I.e. §67-2805(3). This

4

is the only possible conclusion unless this court finds that the City can exclude a properly licensed
5

contractor from a "Category A" bid by unilaterally establishing supplemental qualifications not subj ect
6
7

to "Category B" appeal procedures.

8

The City was required to specify the basis for rejection of Plaintiffs ' low bid, and the sole basis

9

was ostensible failure to comply with supplemental bidder qualifications improperly imposed upon the

10

Category A bid procedure. Plaintiff has sought an injunction preventing the City from contracting with

11

any entity other than Hillside under the solicitation. Note that this does not prevent the City from re-

12
bidding. However, if an award is to be made under this solicitation the City cannot, as it has done, refuse

13
to allow a properly licensed contractor to participate in the bid process for a Category A bid, and reject

14
15
16

his bid on the basis of qualifications imposed in violation of the statute, and not subject to Category B
reVIew.

17

Finally, Plaintiff has sought an order requiring the City to comply with the statute in any future

18

solicitation; only appropriate public licensure can be considered in a Category A bid, and if the City

19

wishes to set up supplemental qualifications they must revert to Category B procedures and give licensed

20

contractors a chance to appeal the same.

21
3)

22

The City violated an unambiguous statute, and cannot exclude a properly licensed
contractor from a Category A bid.

23

Public works licenses are granted for many different types of public work, and for various

24

contract amounts from $50,000 to over $5,000,000. See, I.e. §54-1904; IDAPA 07.05.01.200 (attached

25
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as Exhibit"A"). There are many types of work for which a contractor may be licensed, and a contractor
licensed for one type of work is not necessarily qualified to perform another.
1

Plaintiff submitted a bid $80,000 low, and was qualified in that it held the "requisite license' to

2
3

perform the type and amount of work subject to bid. I.e. §67-2805(3)(a); (Complaint ~1 is admitted).

4

Idaho Code §67-2805(3) is not ambiguous. The statute can be interpreted in accord with its

5

literal words and ordinary meaning. City ofSandpoint v. San dp ointIn depell dent Highway District, 139

6

Idaho 65, 69 (2003). The purpose of bidding statutes is to safeguard public funds and prevent favoritism,

7

fraud and extravagance in their expenditure. SEIZ Const. v. Idaho State University, 140 Idaho 8, 13

8

(2004).
9

10
11

In this case, the City violated the statute in at least three respects.

First, as to "Category A" bids, LC. §67-2805(3)(a) provides that "Competitive bidding

12

procedures shall be open to receipt of bids fi'om any licensed public works contractor desiring to bid

13

upon a public works project." (Emphasis added.) The word "shall" in statutory construction is

14

mandatory. Go(fv. H.J.H. Co., 95 Idaho 837, 839 (1974). Plaintiff "desired to bid." However, the City

15

did not open its competitive bidding procedures to all licensed public works contractors, but only those

16
meeting supplemental qualifications improperly set up by the City in a "Category A" bid.
17
Second, also as to "Category A" bids, Le. §67-2805(3)(a) provides that " ... the political

18
19

subdivision may only consider the amount of the bid, bidder compliance with administrative

20

requirements ofthe bidding process, and whether the bidder holds the requisite license, and shall award

21

the bid to the qualified bidder submitting the lowest responsive bid." (Emphasis added.) Plaintiff held

22

the "requisite license" and was therefore qualified, yet did not receive the award because the City

23
24

considered other qualifications improperly established in the "Category A" process. The City improperly
considered these additional qualifications, rather than "only consider[ing]" the amount of the bid,

25

26

PLAINTIFF'S REPLY BRIEF IN SUPPORT
OF PRELIMINARY INJUNCTION

5
LAW OFFICES OF

CLARK

AND

FEEN1t66

LEWISTON, IDAHO 83501

compliance with administrative requirements of the bidding process, and whether the bidder holds the
requisite license." I.e. §67-2805(3)(a). The failure to meet these improperly established qualifications
1

2

was the basis ofrejecting the low bid. (Complaint paragraph 17 is admitted).

3

Third, the City did not comply with the "Category B" bid process in setting up artificial bidder

4

qualifications. The procurement process set forth in the statue" ... shall function in a complimentary

5

manner with the Public Works Contractors Licensing Board and the procedures which the board

6

administers." I.e. §67-2802; (emphasis added). If the statute is construed so as to allow the City to

7

establish supplemental qualifications under a "Category A" bid, then the Category B procedures for

8

establishing supplemental qualifications will be "gutted". All provisions of a statute are to be given
9

10
11

effect and courts presume the legislature does not perform idle acts by enacting meaningless provisions.

Roberts v. Board o[Trustees, 134 Idaho 890, 893 (2000). The legislature established a procedure, under

12

the appellate supervision of the Public Works Licensing Board, for local jurisdictions to set up

13

supplemental bidder qualifications beyond licensure, and the statutory scheme should not be rendered

14

meaningless, or the legislature'S grant of appellate jurisdiction to the Licensing Board evaded, by

15
16

allowing local jurisdictions to autonomously establish Category A bidder qualifications not subject to
revIew.

17

In evaluation of legislative intent, courts are to consider the reasonableness of proposed
18

19

interpretations of a contested statute. City o[Sandpoint v. Sandpoint Independent Highway District,

20

supra. It is not reasonable to suggest that the City can circumvent Category B procedures, and the appeal

21

rights that come with it.

22
23
24

Plaintiff s reasonable interpretation of the limits of Category A bid procedures, as set forth
above, is supported by the same interpretation posed by independent commentators evaluating the
statute shortly after its adoption in 2005. An Advocate article published in November 2005 opined that

25
26
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"Category A bidding allows bids by all licensed contractors., .pennitting the owner only to consider
contractor licensure, compliance with administrative requirements and the amount bid." Mason, 481

2

Nov. Advocate 11 (November 2005); (emphasis added); [Exhibit "A" attached]. "A public owner may

3

also choose to pursue the Category B purchasing process that allows a public owner to pre-qualify

4

licensed contractors in order to better detennine their ability to accomplish the work to be

5

undertaken ... Applying pre-announced standards of qualification ... the owner is [then] authorized to

6

7

review contractor qualifications and to exclude those not qualified for reasons which must be stated in
writing. Excluded contractors can appeal.. .Once the pre-qualification step has run its course, [then]

8

competing bids can be solicited from licensed contractors who have met the pre-qualification standards
9

10
11

in the same manner provided for Category A purchasing. !d.; (emphasis added.)
These authorities also help illustrate why the Public Works Contractors Licensing Board

12

expressed "grave concern", because the procedures advocated by the defendant-municipality would

13

effectively deprive them of appellate jurisdiction over qualification disputes.

14
15

4)

The City proposes to award to a non-responsive bidder.

Not only did the City fail to comply with statutory bid procedures, and not only did the City

16
propose to award its contract to a high bidder, but in its haste the City also proposes to award to a non-

17
responsive bidder. Landscapes Unlimited did not comply with administrative bid requirements, but

18
19

instead qualified acceptance of its bid with various "Clarifications." (Complaint Exhibit "E".) It violates

20

the fundamental precepts of competitive bidding for the City to attempt to negotiate these "Bid

21

Clarifications" after bid opening, and after all other prices have been exposed.

22
23

24

"Although minor deviations may be waived, material deviations may not. A deviation is material
if it gives the bidder substantial competitive advantage and prevents other bidders from competing on
equal footing. Submission of a materially non-responsive bid is said to give the bidder 'two bites at the

25
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apple' - meaning the contract awarded by acceptance of a materially non-responsive bid could be
invalidated at any time at the election of the bidder. ... " Bruner and O'Connor on Construction Law,
1

2

Section 2:74 (2002). "The mandatory rejection of non-responsive bids is also designed to prevent 'two

3

bites at the apple,' i.e., no one should have the right to determine after bid opening, whether they

4

will affirm or withdraw their bid after prices are exposed. Id., quoting Ginsberg and Paten, Forming

5

the Contract in Construction Contracting 88 (1991); (emphasis added).

6
7

"The requirement that a bid be responsive is designed to avoid the unfairness to other contractors
who submitted a sealed bid on the understanding that they must comply with all the specifications and

8

conditions in the invitation for bids, and who could have made a better proposal if they imposed
9

10

conditions upon or variances from the contractual terms the government had specified. The rule also

11

avoids placing the contracting officer in a difficult position ofhaving to balance the more favorable offer

12

of the deviating bidder against the disadvantages to the government from the qualifications and

13

conditions the bidder has added. In short, the requirement of responsiveness is designed to avoid a

14

method of awarding government contracts that would be similar to negotiating agreements but which

15

would lack the safeguards present in either that system or in true competitive bidding." Tovo Menka

16

Kaisha. Ltd. v. United States, 597 F.2d. l371,l377 (1979); (emphasis added).

17
18

19

The foregoing generalized principles of bid responsiveness are applied in Idaho. Bids must be
submitted on equal specifications or there is no way for the public entity to determine the low bidder.

20

See, e.g. Andrews v. Board of Commissioners ofAda County, 7 Idaho 454, 458 (1900). "[W]here the

21

plans and specifications are left to the discretion of the individual bidder, submitted with his bid, the

22

effect is to stifle competition, and letting the contract under such circumstances would constitute a

23

violation of the requirement to let the contract to the lowest responsible bidder. It is only where the

24

responsible bidder complies with the advertised terms that the contract may be awarded to him.
25
26
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Since appellants proposal failed to meet the tenns of the advertisement for bids, appellants did not attain
the status

as bidder.. .. " Parks v. City ofPocatello, 91 Idaho 241, 245 (1966).

1

Against this backdrop of authorities, the Landscapes Unlimited Bid fails miserably. Among other

2
3

4

things:
1)

The bid specifications require bids to remain open 60 days. (Complaint Exhibit "A";
Page 300-1, Section 2.0 1). The Landscapes Unlimited bid "Irrigation Bid Clarifications"
dated October 20th provides that the prices will be held only through November 6th .
(Complaint Exhibit "E"). This disadvantages other contractors who were unable to gain
the same bidding advantage, and gave Landscapes Unlimited "two bites at the apple" in
that after bid opening Landscapes Unlimited was effectively given the option by the City
of whether to impose their "clarification" or accept the original bid specifications.

2)

The original bid specifications are based on estimated quantities of work and provide
that actual payment to Landscapes Unlimited would be based on actual quantities of
work encountered. (Complaint Exhibit "A"; Page 300-5; Section 5.02). The Landscapes
Unlimited "Irrigation Bid Clarifications" provided that it would claim extra payment for
quantities of work eliminated or reduced in scope by more than 3%. (Complaint Exhibit
"E", Page 2). This disadvantaged other contractors who took the risk of quantity
variations when pricing their work, and this qualification gave Landscapes Unlimited
"two bites at the apple" in that after bid opening they effectively were given the option
by the City of whether to impose this condition or waive it after all bid prices were
disclosed.

3)

The bid qualifications also changed the specifications in numerous other respects, all
important for the same reasons, including for example, changing (see Exhibit "E") the
specified tenns for location of and responsibility for underground utilities provided in
the Idaho Standards for Pubic Works Construction. (Compare selections ofunderground
bid specs within Exhibit "B" attached).

5
6
7

8
9

10
11

12
13
14
15
16
17
18
19

In sum, Landscapes Unlimited did not comply with the advertised tenns and the contract may

20

not be awarded to a non-responsive bidder. Parks v. City of Pocatello, supra. To receive the award,

21

each bidder must (a) comply with administrative requirements of the bidding process, and (b) submit

22

a "responsive bid". I.C. §67-2805(3)(a); (emphasis added). These statutory requirements are nothing

23
24

new. The consequence of failure to comply with public bidding requirements renders any attempted
contract void.

25
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DATED the 17th day of December, 2009.

1
2

By____~~--~__------------------Ron T. Blewett, a mem er of the firm.
Attorneys for Plaintiff.

3

4
5

6
7

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 17th day of December, 2009, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

8
9

10
11

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy-E-Mail-Fax

Mr. Stephen L. Adams
Anderson, Julian & Hull, LLP
250 S. 5th Street, Suite 700
P. O. Box 7426
Boise, ID 83707-7426

12

13
14

By: ______________+-~~__-+____~~__________

15
16
17

18
19
20
21
22

23
24
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48-NOV Advocate (Idaho) 11

Advocate
November, 2005
Feature Article
*11 PUBLIC PURCHASING -- CHANGE IS THE WORD
Jerry D. Mason [FNal]
Mason & Stricklin, LLP
Copyright © 2005 by the Idaho State Bar; Jerry D. Mason

A New Framework
Prior to July 1 of this year any article addressing the subject of public sector purchasing would have necessarily referenced 20-plus chapters of the Idaho Code. As a consequence of legislative enactment of House Bill
263 (http://www3.state.id.us/oasis/H0263.html) backed by both the public works contracting community and
state and local officials, public purchasing statutes and standards are now focused in a newly created chapter 28,
title 67, Idaho Code. For those who counsel political subdivisions of the state or for those who advise vendors
that do business with public agency purchasers, the changes wrought by H263 are intended to bring consistency
and improved public accountability to the local government procurement process. Additionally, the public works
contractor licensing process has been placed on the road to greater accountability, while state purchasing procedures have been modified to allow additional administrative options. Penalties have also been increased for
those who knowingly engage in misconduct associated with the contracting and procurement process.
Perhaps not as visible as other components of this general purchasing reform, the public works contractor licensing process is receiving renewed attention in the form of additional staffing and increased emphasis upon
contractor performance. The new statute will affect all local public agencies whose procurement of construction
services will be guided by the new law. Public-agency owners will see additional information available on the
Internet concerning the performance history of public works contractors. By nearly universal recognition, the
public works contractor licensing process has not provided adequate information about either the skills or integrity of those who compete for public business. Readily available information and new attention to owner and
contractor complaints should improve quality and reliability in the public works contracting realm.
Pre-H263 purchasing statutes established different standards for nearly every discrete type of political subdivision. Counties were glJided by a chapter in title 31, cities by a section in chapter 3, title 50, schools by several
sections in title 33 - and so on for each respective type of political subdivision. Hammered out by participation
across a broad spectrum of political subdivisions, the newly established single-source purchasing process has
borrowed key elements from previous statutes applicable to one or several types of political subdivisions. Other
components are new from the ground up, with an emphasis upon straightforward administrative requirements
and enhanced public accountability.

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Exemptions and Waivers

(Idaho Code §§67-2803/2804)
As in the past, several aspects of public sector purchasing are excluded from the price driven, open-ended
competitive bid process. Among the exceptions to open bidding are purchases less than $25,000, payment of employee wages and the practice known as "piggybacking" whereby a purchase competitively bid by any political
subdivision of the state, by the state itself or by the federal government can be used by a subsequent purchaser
so long as the vendor agrees to honor the competitively bid price. In addition, the procurement of personal or
professional services to be performed by an independent contractor remains outside the
"price-is-all-that-matters" process that governs most public works construction and personal property and services acquisition. Professional design services continue to be governed by the qualifications based selection process set forth in Idaho Code §67-2320. New additions to the exclusion section of the statute include the procurement of interests in real property - either by lease or purchase, the procurement of insurance and the cost of participating in joint activities with other local governments.
Additional variations from the standard competitive bidding theme include a waiver, as in the past, of the
public works contractor licensing requirement to participate in bidding if funding for a project comes in whole
or in part from the federal government. Licensure still must be achieved in order to construct a project. Public
agencies may still construct or repair their own facilities using their own employees regardless of the dollar
amount of the wOIk to be done. Finally, the statute expressly requires compliance with time limitations in order
to challenge actions taken by public owners in the course of the procurement process.

Procuring Public Works Construction

( Idaho Code §67-2805)
Public agencies desiring to construct public works projects must still use licensed public works contractors
for every job wherein the cumulative value of the work to be done exceeds $10,000. A conditional exemption
from licensure requirements exists for work not to exceed $50,000 in total value if a public agency publishes notice of intent to procure and fmds as a consequence of that advertisement that no public works contractor is interested in the contract to be bid. Idaho Code §67-2805( 1) In the absence of any expression of interest by a licensed public works contractor, a political subdivision may procure construction services from contractors who
are not licensed as public works contractors. The purpose of this conditional exclusion is to allow the use of local contractors for small jobs or in remote locations.
Public works construction with a cumulative value of less than $25,000 can be purchased in the open market
from a licensed contractor deemed best able to meet the needs of the public-sector owner. For public works procurement greater than $25,000, but less than $100,000, a semi-formal procurement process can be employed.
The semi-formal process is similar in many respects *12 to the informal process used by counties and cities in
the past to make purchases between $5,000 and $25,000. The previous process did not require any written record
of the action taken. The semi-formal process required by Idaho Code §67-2805( 2) obligates the purchaser to solicit bids in writing and to receive bids, at least three days following the solicitation. The "writing" can be by
electronic mail or facsimile and must allow for objection to the description of the work to be done, no less than

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

PLAINTIFF'S REPLY BRIEF IN SUPPORT
OF PRELIMINARY INJUNCTION

174

Page 4 of5

,48-NOV ADVOC I I
48-NOV Advocate (Idaho) 11

Page 3

one day before bids are due. The public agency owner must accept the low bid that meets its terms of procurement. Written records detailing the procurement process must be retained for at least six (6) months.

Open Competitive Bids -- Category A

(Idaho Code §67-2805( 3)( a»
Purchases of public works construction exceeding $100,000 must follow one of two courses. Category A
competitive bidding at.I0w1l.,eiag<.'-hyp'llH~iGensed'>c(mtraet6r-s (except where federal funds are involved - licensure
is waived to allow bid submittal) permittin~.the,,{)wner""'0nly.,to.>..consider,,·contra0tOF~licensure;~compliance'·with
ad.:mi1li?lra.Jiy]:~,r.t<£llJ,i.teUl~nts,,,audJhe,amount~bid. Notices soliciting bids must be published fourteen (14) days in
advance of bid opening, objections to specifications must be raised no fewer than three (3) days prior to bid
opening and when the dust clears, the low bidder should prevail. If the governing board chooses to award the
contract to other than the apparent low bidder, it must give notice to all other bidders allowing them at least seven (7) days to respond, in writing, to the rationale employed by the owner. In the end the governing board must
decide if it wishes to award to a contractor other than the apparent low bidder, bearing the risk of any consequences derived from such a choice.

Competitive Bids with Pre-Qualification -Category B

(Idaho Code §67-2805( 3)( b)
A public owner may also choose to pursue the category B purchasing process that"aHows~a'publiG,ownerto"
pr-.e.,"-qualjfy••liGense<kc0ntract()FS""m"9!d~t'<tQqJ1,!:il!~~"E~~~J1~,,J,;!:},,~ir...,9J2jgtY.,0tQ""p.erform"the~workto ·.be·undertaken.
The timing of such a process is similar in most respects to Category A purchasing with a solicitation of statements of qualification to be submitted by licensed contractors within the same time frame that would normally
apply to bid submittals. A~pJying""p(e:<mnounced standards'".of;'qualificati6n (e.g., demonstrated technical competence, experience constructing similar facilities, prior experience with the owner, available non-financial resources related to the project and the contractor's entire body of work), the owner.is authorized to review con~
tractor qualifications and to exclu,detl:l8s~e.llot.qualified0for,"reasons which must be stated in writing. Excluded
contractors can appeal a disqualification decision to the governing board of the public entity, then to the public
works contractor licensing board and fmally to court.
Once the prequalification step has run its course, competing bids can be solicited from licensed contractors
who have met the prequalification standards in the same manner provided for Category A purchasing. In the end
the bid must be awarded to the prequalified contractor submitting the lowest bid. As with Category A purchases,
if a contractor other than the apparent lowest bidder is provisionally selected, all other prequalified bidders must
receive written notice of the agency's rationale and must be allowed at least seven (7) days to reply in writing
challenging the selection. As with Category A procurement a governing board may choose to award to a contractor other than to the low bidder, recognizing it must face the possible consequences of that selection. In both
Category A and B purchases, the low bidder must be awarded the bid unless disqualified for reasons of noncompliance.

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Buying Personal Property and Services

(Idaho Code §67-2806)
Purchasing personal property and general services is accomplished by a process very similar to that employed to purchase public works construction. Purchases less than $25,000 can be made in the best interests of
the public agency from any qualifYing vendor. The semi-formal process outlined for public works construction
can be replicated for procurement of services or personal property, although the top limit of any such purchase
cannot exceed $50,000. Procedures and time frames are identical to those applicable to semi-formal public
works procurement. Purchasing personal property or services valued in excess of $50,000 must follow the Category A procedure required for public works procurement.

Miscellaneous Provisions

(Idaho Code §§67-2807/2808)
Joint purchasing programs that had been authorized for counties and hospitals may now be organized by any
group of political subdivisions. Procedures for emergency or sole- source purchasing remain essentially unchanged from prior statutory requirements. Public officials remain personally exposed to a $5,000 fine andlor a
year in jail for contracting with an unlicensed public works contractor. Agencies face penalties up to $5,000 if
they knowingly avoid compliance with procurement or competitive bidding statutes. Penalties for licensed public works contractors with mUltiple violations can reach $20,000 and may include restrictions upon future licensure.
Vendors providing goods and services to a variety of types of political subdivisions will now only need to
know one set of procurement requirements. Public agencies will be able to discuss purchasing issues with one
another without fearing that statutory requirements for different public agencies are substantially different. State
officials have been enabled to engage in rulemaking that authorizes the use of prequalification procedures.
Without a doubt, adjustments will need to be made as vendors and public agencies test drive this new statute.
The hope is that transaction costs can be lowered with a concomitant gain in public accountability and construction efficiency.

[FNal]. JERRY D. MASON is a partner in the Coeur d'Alene law firm Mason & Stricklin, LLP. He is a graduate of the University of Idaho College ofLaw.
48-NOV Advocate (Idaho) 11
END OF DOCUMENT
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2008 Edition
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then CONTRACTOR shall, promptly after
becoming aware thereof and before further
disturbing the subsurface or physical conditions or
performing any Work in connection therewith
(except in an emergency as required by paragraph
6.16.A), notify OWNER and ENGINEER in
writing about such condition. CONTRACTOR
shall not further disturb such condition or perform
any Work in connection therewith (except as
aforesaid) until receipt of written order to do so.

CONTRACTOR's
commitment; or

b. with respect to Work that is paid for
on a Unit Price Basis, any adjustment in
Contract Price will be subject to the
provisions of paragraphs 9.08 and 11.03.
2.
CONTRACTOR shall not be entitled
to any adjustment in the Contract Price or
Contract Times if:
a. CONTRACTOR
knew
of the
existence of such conditions at the time
CONTRACTOR made a fInal commitment to
OWNER in respect of Contract Price and
Contract Times by the submission of a Bid or
becoming bound under a negotiated contract;
or

b. the existence of such condition could
reasonably have been discovered or revealed
as a result of any examination, investigation,
exploration, test, or study of the Site and
contiguous areas required by the Bidding
Requirements or Contract Documents to be
conducted by or for CONTRACTOR prior to
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ISPWC 6H1IB~MINARY INJUNCTION

fInal

3.
If OWNER and CONTRACTOR are
unable to agree on entitlement to or on the
amount or extent, if any, of any adjustment in the
Contract Price or Contract Times, or both, a
Claim may be made therefor as provided in
paragraph
10.05.
However, OWNER,
ENGINEER, and ENGINEER's Consultants shall
not be liable to CONTRACTOR for any claims,
costs, losses, or damages (including but not
limited to all fees and charges of engineers,
architects, attorneys, and other professionals and
all court or arbitration or other dispute resolution
costs) sustained by CONTRACTOR on or in
connection with any other project or anticipated
project.

C. Possible Price and Times Adjustments

a. such condition must meet anyone or
more of the categories described in paragraph
4.03.A; and

such

c. CONTRACTOR failed to give the
written notice within the time and as required
by paragraph 4.03.A.

B. ENGINEER's Review: After receipt of written
notice as required by paragraph 4.03.A, ENGINEER will
promptly review the pertinent condition, determine the
necessity of OWNER's obtaining additional exploration
or tests with respect thereto, and advise OWNER in
writing (with a copy to CONTRACTOR) of
ENGINEER's fIndings and conclusions.

1.
The Contract Price or the Contract
Times, or both, will be equitably adjusted to the
extent that the existence of such differing
subsurface or physical condition causes an
increase or decrease in CONTRACTOR's cost of,
or time required for, performance of the Work;
subject, however, to the following:

making

4.04

Underground Facilities

A. Shown or Indicated: The information and data
shown or indicated in the Contract Documents with
respect to existing Underground Facilities at or
contiguous to the Site is based on information and data
furnished to OWNER or ENGINEER by the owners of
such Underground Facilities, including OWNER, or by
others. Unless it is otherwise expressly provided in the
Supplementary Conditions:
1.
OWNER and ENGINEER shall not be
responsible for the accuracy or completeness of
any such information or data; and

2.
the cost of all of the following will be
included
in
the
Contract
Price,
and
CONTRACTOR shall have full responsibility
for:
a. reviewing and checking all such
information and data,
b. locating all Underground Facilities
shown or indicated in the Contract
Documents,

c. coordination of the Work with the
owners of such Underground Facilities,
including OWNER, during construction, and
d. the safety and protection of all such
Underground Facilities and repairing any
damage thereto reSUlting from the Work.

179
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B. Not Shown or Indicated

1.
If an Underground Facility is
uncovered or revealed at or contiguous to the Site
which was not shown or indicated, or not shown
or indicated with reasonable accuracy in the
Contract Documents, CONTRACTOR shall,
promptly after becoming aware thereof and
before further disturbing conditions affected
thereby or perfonning any Work in connection
therewith (except in an emergency as required by
paragraph 6.l6.A), identify the owner of such
Underground Facility and give written notice to
that owner and to OWNER and ENGINEER.
ENGINEER will promptly review the Underground Facility and determine the extent, if any,
to which a change is required in the Contract
Documents to reflect and document the
consequences of the existence or location of the
Underground Facility.
During such time,
CONTRACTOR shall be responsible for the
safety and protection of such Underground
Facility.
2.
If ENGINEER concludes that a
change in the Contract Documents is required, a
Work Change Directive or a Change Order will
be issued to reflect and document such
consequences. An equitable adjustment shall be
made in the Contract Price of Contract Times, or
both, to the extent that they are attributable to the
existence or location of any Underground Facility
that was not shown or indicated or not shown or
indicated with reasonable accuracy in the
Contract Documents and that CONTRACTOR
did not know of and could not reasonably have
been expected to be aware of or to have
anticipated. If OWNER and CONTRACTOR are
unable to agree on entitlement to or on the
amount or extent, if any, of any such adjustment
in Contract Price or Contract Times, OWNER or
CONTRACTOR may make a Claim therefor as
provided in paragraph 10.05.

(

4.05

Reference Points

A. OWNER shall provide engineering surveys to
establish reference points for construction which in
ENGINEER's judgment are necessary to enable
CONTRACTOR to proceed with the Work.
CONTRACTOR shall be responsible for laying out the
Work, shall protect and preserve the established
reference points and property monuments, and shall
make no changes or relocations without the prior written
approval of OWNER. CONTRACTOR shall report to
ENGINEER whenever any reference point or property
monument is lost or destroyed or requires relocation

shall be responsible for the accurate replacement or
relocation of such reference points or property
monuments by professionally qualified personnel.

4.06

Hazardous Environmental Condition at Site

A. Reports and Drawings: Reference is made to
the Supplementary Conditions for the identification of
those reports and drawings relating to a Hazardous
Environmental Condition identified at the Site, if any,
that have been utilized by the ENGINEER in the
preparation of the Contract Documents.
B. Limited Reliance by CONTRACTOR on
Technical Data Authorized: CONTRACTOR may rely
upon the general accuracy of the "technical data"
contained in such reports and drawings, but such reports
Such
and drawings are not Contract Documents.
"technical data" is identified in the Supplementary
Conditions. Except for such reliance on such "technical
data," CONTRACTOR may not rely upon or make any
Claim against OWNER, ENGINEER or any of
ENGINEER's Consultants with respect to:
1.
the completeness of such reports and
drawings for CONTRACTOR's purposes,
including, but not limited to, any aspects of the
means, methods, techniques, sequences and
procedures of construction to be employed by
CONTRACTOR and safety precautions and
programs incident thereto; or

2.
other data, interpretations, opmlOns
and information contained in such reports or
shown or indicated in such drawings; or
3.
any CONTRACTOR interpretation of
or conclusion drawn from any "technical data" or
any such other data, interpretations, opinions or
information.
C.
CONTRACTOR shall not be responsible
for any Hazardous Environmental Condition uncovered
or revealed at the Site which was not shown or indicated
in Drawings or Specifications or identified in the
Contract Documents to be within the scope of the Work.
CONTRACTOR shall be responsible for a Hazardous
Environmental Condition created with any materials
brought to the Site by CONTRACTOR, Subcontractors,
Suppliers, or anyone else for whom CONTRACTOR is
responsible.

1.
The CONTRACTOR's scope of work
shall include implementation of necessary safety,
public health and environmental procedures and
requirements relating to sanitary sewage
encountered during the work.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

HILLSIDE LANDSCAPE CONSTRUCTION, )
INC., an Idaho corporation,
)
)
Plaintiff,
)
)
v.
)
)
CITY OF LEWISTON, an Idaho municipal
)
corporation,
)
)
Defendant,
)

CASE NO. CV09-02S11
OPINION AND ORDER
ON INJUNCTIVE RELIEF

This matter is before the Court on Plaintiff s motion seeking an injunction against
Defendant City of Lewiston following entry by the Court of a Temporary Restraining Order.
The Court heard testimony on the matter on December 21,2009. Plaintiff Hillside Landscape
Construction was represented by attorney Ron T. Blewett. Defendant City of Lewiston was
represented by attorney Stephen L. Adams. The Court, having read the motion, briefs, and
affidavits submitted by the parties, having heard the testimony presented and the oral arguments
of counsel, and being fully advised in the matter, hereby renders its decision.
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FACTUALANDPROCEDU~\LBACKGROUND

In 2009, after hiring a private consultant 1 to evaluate and make recommendations on the
project to be undertaken, the City of Lewiston advertised for bids to replace the irrigation system
at the Bryden Canyon Golf Course. 2 The project advertisement required bidders to hold a
current Idaho Public Works Contractor's license in golf course construction and to have
completed the following work:
The Contractor and his Irrigation Foreman must have completed a minimum of
eighteen (18) holes (1-18 hole or 2-9 hole) golf course project(s) in the past three
(3) years for which he/she was responsible for all aspects of construction of a new
irrigation system installed on an existing golf course. For this work, the
Contractor and his Irrigation Foreman must have installed the system(s) with all
HDPE pipe.
Plaintiff Hillside Landscape Construction, Inc. ("Hillside") obtained the necessary
information and forms for submitting a bid for the project. However, prior to submitting a bid,
Hillside sent a letter dated October 14,2009, to purchasing coordinator Joy Schwank presenting
its objection to the bidding process. 3 Hillside president Cliff Yochum stated in the letter that he
believed the bid process violated I.C. § 67-2805(3)(a) and requested the City remove the
qualification questionnaire from the bid requirement. 4 By way of a letter dated October 23,
2009, Lewiston City Attorney Don Roberts informed Mr. Yochum his objection had been
received but was being rejected as the City believed the bidding process was in compliance with
Idaho law.

s

R.R.I., Inc. Irrigation Consultants.
Plaintiffs Exhibit A. This was a re-bid as the City discovered errors in bids received in the initial advertisement
for bids. However, the problems related to the first bidding process are irrelevant to the issue currently before the
Court.
3 Plaintiffs Exhibit c.
4 Hillside did not meet the experience requirement contained within the bid advertisement. See Plaintiffs Exhibit P
at page 300-6, Plaintiffs Exhibit F and Plaintiff's Exhibit G.
5 Plaintiffs Exhibit D.
1

2
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Hillside submitted a bid for the golf course project. 6 However, after the sealed bids were
opened and reviewed, all bidders including Hillside were notified in writing that, while Hillside
submitted the lowest bid, it was found to be non-compliant as Hillside lacked the required
experience specified within the bid documents. 7 All bidders were further notified that a
recommendation to award the project to the second lowest bidder, Landscapes Unlimited, would
be made to the Lewiston City Council. The unsuccessful bidders, including Hillside, were
informed that any objection to the award had to be provided in written form within seven (7)
days and would be addressed by the Lewiston City Council during its working session on
November 2, 2009.
In a letter dated November 2,2009, counsel for Hillside notified Lewiston City
Purchasing Coordinator Joy Schwank that Hillside was objecting to the project being awarded to
Landscapes Unlimited given that Hillside was the lowest bidder. 8 The letter expressed Hillside's
belief that a recommendation to award the project to a bidder that was not the lowest bidder
violated I.C. § 67-2805(3)(a). The letter noted that the City had elected to seek bids under
Category A of the statute and set out three reasons as to why an award to Landscape Unlimited
violated the statute.
On November 3, 2009, the Lewiston City Attorney's office provided notice to all bidders
that in open meeting on November 2,2009, the Lewiston City Council awarded the Bryden
Canyon Golf Course proj ect to Landscapes Unlimited after determining Hillside's bid was
unresponsive for failure to meet minimum specifications. 9 On November 10,2009, counsel for
Hillside again submitted an objection to the project award to Landscapes Unlimited asserting the

Plaintiffs Exhibit P.
Plaintiffs Exhibit H.
8 Plaintiffs Exhibit 1.
9 Plaintiffs Exhibit 1.
6

7
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City was in violation ofLC. § 67-2805(3)(a) and provided the reasons for the alleged violation. 10
On November 23,2009, the Lewiston City Council denied Hillside's objection and affirmed the
project award to Landscapes Unlimited. On November 30, 2009, Hillside filed a Complaint for
Injunctive, Declaratory and Other Relief.

INJUNCTION STANDARD
Rule 65( e) ofthe Idaho Rules of Civil Procedure sets forth the grounds for which an
injunction may be entered, providing in relevant part:
A preliminary injunction may be granted in the following cases:
(1) When it appears by the complaint that the plaintiff is entitled to the relief
demanded, and such relief, or any part thereof, consists in restraining the
commission or continuance of the acts complained of, either for a limited period
or perpetually.
(2) When it appears by the complaint or affidavit that the commission or
continuance of some act during the litigation would produce waste, or great or
irreparable injury to the plaintiff.
LR.C.P.65(e).
The decision to grant or deny a motion for an injunction rests within the sound discretion
of the trial court. Hayden Lake Fire Protection Dist. v. Alcorn, 141 Idaho 388, 111 P.3d 73
(2005).

ANALYSIS
The parties in the instant case dispute little, if any, of the factual or procedural history of
this matter and the parties agree that Plaintiff timely filed objections with the City as provided
for by statute. Defendant makes a half-hearted argument that Plaintiff is without standing to
challenge the award ofthe project. The Court finds Plaintiff does have standing under Idaho

10

Plaintiff's Exhibit K.
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case law. It has long been the law in Idaho that under competitive bidding statutes providing for
the award of the contract to the lowest bidder, the lowest bidder has a property interest and thus
standing, even where the statute may provide for an award to one other than the lowest bidder
upon certain facts. Scott v. Buhl Joint School District No. 412, 123 Idaho 779, 852 P.2d 1376

(1993); Seysler v. Mowery, 29 Idaho 412, 160 P. 262 (1916).
At issue is whether the City of Lewiston awarded the golf course project in violation of
Idaho Code § 67-2805, which establishes procedures for bidding on public works construction
projects. A political subdivision such as the City of Lewiston may advertise and receive bids for
a public works project valued in excess of$100,000 by means of one of two, and only two,
statutorily proscribed alternatives, identified as Category A and Category B. In the instant
matter, the parties agree the City opted to utilize Category A in seeking bids for its golf course
project. The statute provides the following relative to Category A.
(3) When a political subdivision contemplates an expenditure to purchase public
works construction valued in excess of one hundred thousand dollars ($100,000),
the procurement procedures of this subsection (3) shall apply. The purchase of
construction services shall be made pursuant to a competitive sealed bid process
with the purchase to be made from the qualified public works contractor
submitting the lowest bid price complying with bidding procedures and meeting
the prequalifications, if any are provided, established by the bid documents.
Competitive bidding for public works may proceed through either of two (2)
alternative procedures as set forth below:
(a) Category A. Competitive bidding procedures shall be open to receipt of bids
from any licensed public works contractor desiring to bid upon a public works
project. For a category A bid, the political subdivision may only consider the
amount bid, bidder compliance with administrative requirements of the bidding
process, and whether the bidder holds the requisite license, and shall award the
bid to the qualified bidder submitting the lowest responsive bid.
Idaho Code § 67-2805(3)(a).
The above portion of the statute states that a political subdivision may only consider the
amount bid, bidder compliance with administrative requirements of the bidding process and
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whether the bidder holds the requisite license. This subpart of the statute then mandates that the
advertised project be awarded to the lowest qualified and responsive bidder. Plaintiff Hillside
argues that by opting to utilize Category A, the City of Lewiston cannot consider a bidder's
experience when determining whether a bidder is qualified, but is instead limited to awarding the
project to the lowest bidder as long as that bidder holds a public works license. Though the
Court finds portions ofI.C. § 67-2805 lacking in clarity, when the statute is considered as a
whole, the Court finds it unreasonable to interpret the statute so narrowly.
Idaho Code § 67-2805(3) and I.C. § 67-2805(3)(a) contain language that expands what at
first reading appears to be very limiting language. Subpart (3) makes reference to a "qualified"
public works contractor and to prequalifications established by the bid documents. Subpart
(3)(a) conditions the definition oflowest bidder with the words "qualified" and "responsive".
The term "qualified bidder" is used throughout the Category A portion of the statute without
definition. Taken in isolation, such language provides minimal clarification as to the intended
standards the legislature set out to establish for a Category A bid process. There remain,
however, additional subparts to I.C. § 67-2805(3) that must be considered in order to analyze the
statute as a whole.
The statute applicable to Category A bidding provides that the notice soliciting bids must
succinctly describe the project and requires that copies of specifications, bid forms, bidder's
instructions, contract documents and general and special instructions be made available upon
request at a reasonable fee. I.e. § 67-2508(3)(a)(i). The subsequent subpart provides a time
frame for interested bidders to submit objections to the project specifications or bidding process
and the means by which such objections must be addressed. Lastly, the statute provides a
mechanism by which a political subdivision may award the project to a bidder other than the
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lowest bidder, diluting the mandate of awarding to the low bidder to the point where it is no
mandate at all.
(ix) If the governing board of any political subdivision chooses to award a
competitively bid contract involving the procurement of public works
construction to a bidder other than the apparent low bidder, the political
subdivision shall declare its reason or reasons on the record and shall
communicate such reason or reasons in writing to all persons who have submitted
a competing bid.
(x) If any participating bidder objects to such award, such bidder shall respond in
writing to the notice from the political subdivision within seven (7) calendar days
of the date of transmittal of the notice, setting forth in such response the express
reason or reasons that the award decision of the governing board is in error.
Thereafter, staying performance of any procurement until after addressing the
contentions raised by the objecting bidder, the governing board shall review its
decision and determine whether to affirm its prior award, modify the award, or
choose to re-bid, setting forth its reason or reasons therefore. After completion of
the review process, the political subdivision may proceed as it deems to be in the
public interest.

I.e. § 67-2805(3)(a)(ix) and (x).
The statutory provision for Category A bidding establishes an unambiguous grant of
discretion allowing a political subdivision to determine that it is in the public interest to award a
project to one other than the lowest bidder, even though the lowest bidder may be properly
licensed. When I.C. § 67-2805(3)(a) is considered in its entirety, the intent of the legislature in
creating the Category A bidding processes is clear, despite poor drafting within particular
sections, specifically the limitation on what the political subdivision may "consider". The
governing boards of political subdivisions owe a duty to taxpayers to manage and spend tax
dollars wisely, especially for high-dollar projects. It is unreasonable and defies logic to believe
Idaho's legislature would strip a political subdivision of all ability to weigh the qualifications and
experience of a licensed bidder simply because the political subdivision opted to use the streamlined bidding process of Category A.
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As noted by Plaintiff, Category B bidding provides a 'step-one' stage that allows a
political subdivision to determine a potential bidder's qualifications before a bid can be
submitted in step-two. I.C. § 67-2805(3)(b). However, after careful analysis the Court is
persuaded that the difference between Category A bidding and Category B bidding is not
whether the political subdivision can consider a bidder's qualifications for a specific project,
rather it is the difference of when that determination is made. Under Category A, a political
subdivision must accept all bids and then determine bidder qualifications and responsiveness
whereas under Category B, qualifications are determined first and only those deemed qualified
are allowed to submit a bid.
The Court finds the City of Lewiston did not violate I.C. § 67-2805(3)(a) when it
considered bidder qualifications within a Category A bid process nor did it violate the statute
when, based on qualifications set forth in the bid specifications, it determined that it was in the
public interest to award the project to someone other than the lowest bidder. The statute grants
political subdivisions discretion to award a proj ect to one other than the apparent low bidder as
long as the reasons for awarding the project are stated on the record and communicated in
writing to all bidders. If objections to the award are timely submitted, the political subdivision
must address the objections, review its decision and determine whether to affirm the award,
modify the award or re-bid the project. Once the political subdivision has complied with
statutory due process, it may proceed as it deems to be in the public interest. In the instant
matter, the evidence shows the City complied with the due process steps required by the statute ll

II George Yochum. President of Hillside Landscape, stating during his testimony that he did not get a hearing with
the City but conceded on cross examination that Hillside was provided notice as to the two City Council meetings
where Hillsides' objection to the award was addressed but that he chose not to attend the meetings although legal
counsel for Hillside did attend the second meeting of the City Council.
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and, therefore, did not violate the statutory provisions for Category A bidding when it weighed
Plaintiffs experience and determined Plaintiff was not a qualified bidder.
Finally, the Court must address Hillsides argument that an injunction should enter
preventing the City of Lewiston from awarding the project to Landscapes Unlimited because it
was an unresponsive bidder. Landscapes Unlimited included within their bid a document
purporting to clarify the submitted bid. Hillside contends the clarification sheet sought to change
material terms in the bid specifications and, as a result, gave Landscapes Unlimited an unfair
competitive bidding advantage. Lynn Moss, the Parks and Recreation Director for the City of
Lewiston, testified that the bid from Landscapes Unlimited was responsive without the
clarification document and, therefore, the clarification document was ignored and not considered
by the City, thus leaving the bidders on equal footing.
The City's decision to ignore the clarification sheet was not unreasonable given that a
remedy is provided within the statute. The bid advertisement established the contractual terms
that would be included in a contract for the project and Landscapes Unlimited provided a
responsive bid within the specifications provided by the City. Under I.C. § 67-2805(3)(a)(vii), if
a successful bidder refuses or fails to execute the contract as specified by the bid advertisement,
the political subdivision has a statutory right to retain such amount of the successful bidder's
security so as to compensate the political subdivision for the difference between the refusing
bidder's bid and the next lowest bid.
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ORDER
It is hereby the finding ofthe Court that Plaintiff Hillside Landscape has failed to show it

is entitled to the relief demanded or that it will suffer irreparable injury should an injunction not
be entered.
Therefore, the Court hereby LIFTS the Temporary Restraining Order entered by the
Court on December 1,2009 and the Court DENIES Plaintiffs motion for an injunction.

Dated this Z.
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day of December 2009.
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CORRECTED CERTIFICATE OF MAILING

I hereby certify that a true copy of the foregoing OPINION AND ORDER ON INJUNCTIVE
RELIEF was:
-=-_

hand delivered via court basket, or

/ ' mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this
2009, to:

21. day of December

Ron Blewett
Lewiston, ID 83501
Stephen Adams
PO Box 7426
Boise, ID 83707-7426
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D

Brian K. Julian, ISB No. 2360
Amy G. White, ISB No. 5019
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza
250 South Fifth Street, Suite 700
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone: (208) 344-5800
Facsimile:
(208) 344-5510
E-Mail: bjulian@ajhlaw.com
agwhite@ajhlaw.com
Attorneys for Defendant
IN THE DISTRICT COURT OF
THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND
FOR THE COUNTY OF NEZ PERCE

HILLSIDE LANDSCAPE CONSTRUCTION,
INC., an Idaho corporation,
Plaintiff,

Case No. CV 09-02511
JUDGMENT

vs.
CITY OF LEWISTON, an Idaho municipal
corporation,
Defendant.
This matter having come before the Court at a Show Cause Hearing on
December 21, 2009 pursuant to Idaho Rules of Civil Procedure 65, and the Court
having considered the briefing and the testimony of the witnesses,
IT IS HEREBY ORDERED that Plaintiff's Petition for injunctive relief is hereby
denied, and,
IT IS FURTHER ORDERED that Judgment is entered in favor of the Defendant

JUDGMENT - 1
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City of Lewiston. Plaintiff's Complaint and causes of action against Defendant City
of Lewiston are dismissed on the merits and with prejudice.
DATED this

JUDGMENT - 2

n

1 ,2010.

day of -SVW.lJAK
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CLERKrS CERTIFICATE OF MAILING

Pit

I HEREBY CERTIFY that on this~ day of JanuarYr 2010 r I served a true
and correct copy of the foregoing JUDGMENT by delivering the same to each of
the following attorneys of record r by the method indicated below r addressed as
follows:
Ron T. Blewett
CLARK AND FEENEY
The Train Station r Suite 201
13th and Main Streets
P.O. Drawer 285
Lewiston r Idaho 83501
Telephone: (208) 743-9516
Facsimile: (208) 746-9516

[~ U.S. Mail r postage prepaid
[ ]
Hand-Delivered
[ ]
Overnight Mail
[ ]
Facsimile

A ttorneys for Plaintiff
Brian K. Julian r ISB No. 2360
Amy G. Whiter ISB No. 5019
ANDERSON r JULIAN & HULL LLP
C. W. Moore Plaza
250 South Fifth Streetr Suite 700
Post Office Box 7426
Boise r Idaho 83707-7426

JUDGMENT - 3

[~
[ ]
[ ]
[ ]

U.S. Mail r postage prepaid
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Overnight Mail
Facsimile
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1

2
3
4

RON T. BLEWETT
Idaho State Bar No. 2963
CLARK and FEENEY
Attorneys for Plaintiff
The Train Station, Suite 201
13th and Main Streets
P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

5
6
7

HILLSIDE LANDSCAPE CONSTRUCTION,
INC., an Idaho corporation,
Plaintiff-Appellant,

)
)

9

vs.
10

12

Case No. CV09-02S11

)

8

11

)
)

CITY OF LEWISTON, an Idaho municipal
corporation,

NOTICE OF APPEAL

)
)
)
)
)

Defendant-Respondent.

)

13

)
)

14

**********

15
16
17

TO:

THE ABOVE NAMED RESPONDENT, CITY OF LEWISTON, AND ITS
ATTORNEY BRIAN K. JULIAN of C.W. Moore Plaza, 250 South Fifth Street,
Suite 700, P.O. Box 7426, Boise, Idaho, 8307-7426,AND TO THE CLERK OF THE
ABOVE ENTITLED COURT:

18

NOTICE IS HEREBY GIVEN THAT:

19

1)
The above named Appellant Hillside Landscape Contracting, Inc. appeals against the
above named Respondent to the Idaho Supreme Court from the Opinion and Order on Injunctive
Relief filed December 29,2009 and from the Judgment entered thereon filed January 27,2010,
Honorable JeffM. Brudie District Judge, presiding.

20
21
22
23

2)
That Hillside Landscape Contracting, Inc has a right to appeal to the Idaho Supreme
Court, and the order and judgment described above are appealable orders under and pursuant to Rule
11(a)(1) LA.R.

24

25
26

NOTICE OF APPEAL

I
LAW OFFICES OF

CLARK AND FEEN~
LEWISTON, IDAHO 83501

3)
A preliminary statement of issues on appeal which the appellant intends to assert,
providing that such list shall not prevent the appellant from asserting other issues, follows:
1
2

a)

Did the trial court err in deciding that the City of Lewiston may unilaterally
set up and determine bidder qualifications under "Category A" bidding
pursuant to I.e. §67-2805(3)(a), and that the City may use such unilaterally
imposed qualifications to reject the bids of contractors otherwise properly
licensed by the Public Works Contractors License Board?

b)

Did the trial court err by deciding that the City need not comply with the
"Category B" procedures set out within I.C. §67-2805(3)(b) to set up and
determine bidder qualifications which would then be subject to appeal to the
Public Works Contractors License Board?

c)

Did the trial court err by effectively stripping the Public Works Licensing
Board of jurisdiction to hear and decide appeals of bidder qualification
disputes?

d)

Did the trial court err by concluding that "there is no mandate at all" to award
a bid to " ... the qualified bidder submitting the lowest responsive bid" as
provided with I.e. §67-2805(3)(a)?

e)

Did the trial court determination deprive Hillside of due process rights
provided within I.e. §67-2805(3)(b)?

f)

Did the trial court err by concluding that the only distinction between
"Category A" and "Category B" bidding under I.e. §67-2805(3) is when the
qualification determination is to be made?

g)

Did the trial court err by deciding that the City may simply "disregard"
material non-conformities in a public works bid and award a public works
contract to a bidder whose bid was not "responsive" to the solicitation under
I.C. §67-2805(3)(a)?

h)

Did the trial court err by refusing to admit into evidence correspondence from
the Public Works Licensing Board refusing to take appellant's "Category A"
appeal ofthe qualification dispute, and expressing "great concern" regarding
the circumstances?

3
4
5

6
7
8
9

10
11

12
13
14
15

16
17
18
19
20

21
22
23

4)

No order has been entered sealing any portion of the record.

24

25
26
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CLARK AND FEEN!96
LEWISTON, IDAHO 83501

5)
A reporter's transcript is requested in both hard copy and electronic format. A
transcript of all recorded proceedings is sought.
1

2

6)
The appellant requests the following documents be included in the clerk's record in
addition to those automatically included under Rule 28, LA.R.:

3

a)
b)
c)

4
5

d)

e)
f)
g)
h)

6
7

8

9
10
11

12

7)
The appellant requests that all admitted exhibits be copied and sent to the Supreme
Court. The appellant also requests that all offered exhibits be copied and sent to the Supreme Court,
regardless of whether the same were admitted.
8)

I certifY:
a)

13
14

That a copy of this notice of appeal has been served on each reporter of
whom a transcript has been requested as named below at the address set out
below:
Ms. Linda Carlton
425 Warner Avenue
Lewiston, ID 83501
(208)743-5316
jijcranch@msn.com

15

16
17
18

Motion for Temporary Restraining Order
Affidavit of Ron T. Blewett
Cash Bond in Support of TRO
Temporary Restraining Order
Amended Notice of Hearing
Objection to Temporary Restraining Order and Petition for Injunction
Plaintiff's Reply Brief In Support of Preliminary Injunction
Opinion and Order on Injunctive Relief

b)

1)

That the clerk ofthe district court has been paid the estimated fee for
preparation of the reporter's transcript.

c)

1)

That the estimated fee for preparation of the clerk's record has been
paid.

22

d)

1)

That the appellate filing fee has been paid.

23

e)

That service has been made upon all parties required to be served pursuant
to Rule 20.

19

20
21

24
25

26

NOTICE OF APPEAL

3
LAW OFFICES OF

CLARK

AND

FEENE97

LEWISTON, IDAHO 83501

/)11.).

DATED thee:><

1

day of February, 2010.
CLARK and FEEl\.TEY

1

j/

By

2

!

I

,i

Ron T. Blewett, a member of the firm.
Attorneys for Plaintiff.

3

4
5

CERTIFICATE OF SERVICE

6

I HEREBY CERTIFY that on the 01..
_ _ day of February, 2010, I caused to be served a true and correct
copy of the foregoing document by the method indicated below, and addressed to the following:

7
8
9

10
11

12

'Iho\

Et

Brian K. Julian
AmyG. White
Stephen L. Adams
Anderson, Julian & Hull, LLP
C.W. Moore Plaza
250 S. 5th Street, Suite 700
P. O. Box 7426
Boise, ID 83707-7426

o
o
o

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy-E-Mail-Fax

13
14
15

Ms. Linda Carlton
425 W arner Avenue
Lewiston, ID 83501

16

17

J1

By.

Attorney for Plaintiff

18

1
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I

1

2
3

4

FILED

RON T. BLE\VETT
Idaho State Bar No. 2963
CLARK and FEENEY
Attorneys for Plaintiff
The Train Station, Suite 201
13th and Main Streets
P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516

lOJD re 2.5 PPI tf 2.5"

IN THE DISTRlCT COURT OF THE SECOND JUDICIAL DISTRlCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

5
6

7

HILLSIDE LANDSCAPE CONSTRUCTION,
INC., an Idaho corporation,

8

Plaintiff-Appellant,

9

vs.
10
11

12

CITY OF LEWISTON, an Idaho municipal
corporation,
Defendant-Respondent.

13

16
17

Case No. CV09-02S11
AMENDED
NOTICE OF APPEAL

**********

14

15

)
)
)
)
)
)
)
)
)
)
)
)
)

TO:

THE ABOVE NAMED RESPONDENT, CITY OF LEWISTON, AND ITS
ATTORNEY BRlAN K. JULIAN of C.W. Moore Plaza, 250 South Fifth Street,
Suite 700, P.O. Box 7426, Boise, Idaho, 8307-7426, AND TO THE CLERK OF THE
ABOVE ENTITLED COURT:

18

NOTICE IS HEREBY GIVEN THAT:

19

The above named Appellant Hillside Landscape Contracting, Inc. appeals against the
1)
above named Respondent to the Idaho Supreme Court from the Opinion and Order on Injunctive
Relief filed December 29, 2009 and from the Judgment entered thereon filed January 27, 2010,
Honorable JeffM. Brudie District Judge, presiding.

20

21
22

23

2)
That Hillside Landscape Contracting, Inc has a right to appeal to the Idaho Supreme
Court, and the order and judgment described above are appealable orders under and pursuant to Rule
l1(a)(1) LA.R.

24
25
26

AMENDED NOTICE OF APPEAL

1
LAW OFFICES OF

CLARK AND FEENIH)9
LEWISTON, IDAHO 83501

3)
A preliminary statement of issues on appeal which the appellant intends to assert,
providing that such list shall not prevent the appellant from asserting other issues, follows:
1
2

a)

Did the trial court err in deciding that the City of Lewiston may unilaterally
set up and deternline bidder qualifications under "Category A" bidding
pursuant to LC. §67-2805(3)(a), and that the City may use such unilaterally
imposed qualifications to reject the bids of contractors otherwise properly
licensed by the Public Works Contractors License Board?

b)

Did the trial court err by deciding that the City need not comply with the
"Category B" procedures set out within LC. §67-2805(3)(b) to set up and
determine bidder qualifications which would then be subject to appeal to the
Public Works Contractors License Board?

c)

Did the trial court err by effectively stripping the Public Works Licensing
Board of jurisdiction to hear and decide appeals of bidder qualification
disputes?

d)

Did the trial court err by concluding that "there is no mandate at all" to award
a bid to " ... the qualified bidder SUbmitting the lowest responsive bid" as
provided with Le. §67-2805(3)(a)?

e)

Did the trial court determination deprive Hillside of due process rights
provided within Le. §67-2805(3)(b)?

f)

Did the trial court err by concluding that the only distinction between
"Category A" and "Category B" bidding under I.C. §67-2805(3) is when the
qualification determination is to be made?

g)

Did the trial court err by deciding that the City may simply "disregard"
material non-conformities in a public works bid and award a public works
contract to a bidder whose bid was not "responsive" to the solicitation under
Le. §67-2805(3)(a)?

h)

Did the trial court err by refusing to admit into evidence correspondence from
the Public Works Licensing Board refusing to take appellant's "Category A"
appeal ofthe qualification dispute, and expressing "great concern" regarding
the circumstances?

3
4
5

6

7
8
9

10
11

12
13

14
15

16

17
18
19
20

21
22
23

4)

No order has been entered sealing any portion ofthe record.

24

25
26
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LAW OFFICES OF

CLARK

AND

FEENI1UO

LEWISTON, IDAHO 83501

1

2
3

5)
A reporter's transcript is requested in both hard copy and electronic format. Per the
Order Suspending Appeal dated February 22,2010, the undersigned specifies the date and title of
the hearing required to be transcribed as follows:
"Temporary Restraining Order Hearing of December 21, 2009, for Defendant to
show cause why it should not be permanently enjoined during the pendency of the
matter."

4
5

6)
The appellant requests the following documents be included in the clerk's record in
addition to those automatically included under Rule 28, l.A.R.:

6

a)
b)
c)
d)
e)

7

8
9

f)
10

g)

h)

11
12
13

14
15

Motion for Temporary Restraining Order
Affidavit of Ron T. Blewett
Cash Bond in Support of TRO
Temporary Restraining Order
Amended Notice of Hearing
Objection to Temporary Restraining Order and Petition for Injunction
Plaintiff's Reply Brief In Support of Preliminary Injunction
Opinion and Order on Injunctive Relief

7)
The appellant requests that all admitted exhibits be copied and sent to the Supreme
Court. The appellant also requests that all offered exhibits be copied and sent to the Supreme Court,
regardless of whether the same were admitted.
8)

I certify:
a)

16

That a copy of this amended notice of appeal has been served on each
reporter of whom a transcript has been requested as named below at the
address set out below:

17

Ms. Linda Carlton
425 Warner Avenue
Lewiston, ID 83501
(208)743-5316
jjjcranch@msn.com

18

19
20

21

b)

1)

That the clerk of the district court has been paid the estimated fee for
preparation of the reporter's transcript.

c)

1)

That the estimated fee for preparation of the clerk's record has been
paid.

22

23
24

25
26
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3
LAW OFFICES OF

CLARK AND FEEN~\)l
LEWISTON, IDAHO 83501

1)

e)

That service has been made upon all parties required to be served pursuant
to Rule 20.

1

2

That the appellate filing fee has been paid.

d)

DATED the 25 th day of February, 2010.

3

CLARK and FEENEY
4

By______________~-----------------Ron T. Blewett, a memb r of the firm.
Attorneys for Plaintiff.

5
6
7

8

CERTIFICATE OF SERVICE

9

I HEREBY CERTIFY that on the 25 th day of February, 2010, I caused to be served a true and correct
copy of the foregoing document by the method indicated below, and addressed to the following:

10
11

12
13
14
15

Brian K. Julian
AmyG. White
Stephen L. Adams
Anderson, Julian & Hull, LLP
C.W. Moore Plaza
250 S. 5th Street, Suite 700
P. O. Box 7426
Boise, ID 83707-7426

~

o
o
o

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy-E-Mail-Fax

16
17

18

Ms. Linda Carlton
425 Warner Avenue
Lewiston, ID 83501

19
20

By:
.
Attorney for Plaintift

21
22

23
24

25
26
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LAW OFFICES OF

CLARK AND FEENE~2
LEWISTON, IDAHO 83501

ORIGI~~A
Brian K. Julian, ISB No. 2360
Amy G. White, ISB No. 5019
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza
250 South Fifth Street, Suite 700
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone: (208) 344-5800
Facsimile:
(208) 344-5510
E-Mail: bjulian@ajhlaw.com
agwhite@ajhlaw.com
Attorneys for Defendant
IN THE DISTRICT COURT OF
THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND
FOR THE COUNTY OF NEZ PERCE

HILLSIDE LANDSCAPE CONSTRUCTION,
INC., an Idaho corporation,
Plaintiff-Appe"ant, Cross-Respondent,

Case No. CV 09-02511
NOTICE OF CROSS APPEAL
Filing Fee: $101.00

vs.
CITY OF LEWISTON, an Idaho municipal
corporation,
Defendant-Respondent, Cross-Appellant.

TO:

THE ABOVE-NAMED CROSS-RESPONDENT, HILLSIDE LANDSCAPE
CONSTRUCTION, INC., AND ITS ATTORNEY, RON T. BLEWETT, The
Train Station, Suite 201, 13th and Main Streets, P. O. Drawer 285,
Lewiston, Idaho 83501, AND TO THE CLERK OF THE ABOVEENTITLED COURT:

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Cross-Appellant, City of Lewiston, cross appeals

against the above-named Cross-Respondent, Hi"side Landscape Construction, to

NOTICE OF CROSS APPEAL - 1
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the Idaho Supreme Court from the Opinion and Order on Injunctive Relief, dated
December 29, 2009, and the Judgment entered thereon dated January 27, 2010,
entered in the above-entitled action, Honorable Judge Brudie presiding.
2.

That the party has a right to cross appeal to the Idaho Supreme Court,

and the Judgments or Orders described in paragraph 1 above, are appealable
Orders under and pursuant to Rule 11 (a)( 1} of the Idaho Appellate Rules.
3.

A preliminary statement of issues on appeal/cross-appeal:

(a)

Did the trial court err in determining that Plaintiff had no standing to
bring a claim under 42 U.S.C. § 1983?

(b)

Does the Plaintiff have any property right for purposes of 42 U.S.C §
1983 under the current public works bidding statute, Idaho Code §
67-2805 where the statute gives a governmental entity discretion to
choose a public works contractor other than the low bidder?

4.

(a)

Is an additional reporter's transcript requested?

(b)

The Cross-Appellant requests the preparation of the following

No.

portions of the reporter's transcript:
Any and all recorded proceedings related to this matter, including, but
not limited to, the show cause hearing which occurred on December
21,2009.'
5.

The Cross-Appellant requests the following documents to be included

in the clerk's record in addition to those automatically included under Rule 28, IAR
and those designated by the Appellant's initial Notice of Appeal 2 :
(a)

The Temporary Restraining Order, issued December 1, 2009.

Defendant believes that this is the same transcript being sought by Hillside's counsel.
2

Defendant believes that the documents listed below overtap the documents requested by
Hillside.

NOTICE OF CROSS APPEAL - 2
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(b)

Plaintiff's Brief in Support of TRO, dated November 30, 2009.

(c)

Plaintiff's Reply Brief in Support of Preliminary Injunction, dated
December 17, 2009.

(d)

Defendant's Objection to Temporary Restraining Order and Petition for
Injunction.

(e)

Opinion and Order on Injunctive Relief, dated December 29,2009.

6.

The Cross-Appellant requests the following documents, charts, or

pictures offered or admitted as exhibits to be copied and sent to the Supreme Court
in addition to those requested in the original Notice of Appeal:
(a)

All exhibits admitted at the show cause hearing on December 21,
2009.

7.

I certify:

(a)

That a copy of this Notice of Cross Appeal and any request for

additional transcript have been served on each reporter to whom an additional
transcript has been requested as named below at the address set below:
Name and address:
Linda Carlton
425 Warner Avenue
Lewiston, Idaho 83501
(208) 743-5316
jjjcranch@msn.com
(b)(2) That

the

cross-appellant

IS

exempt

from

paying

the

estimated

transcript fee because all documents requested are identical to or overlap those
requested by Appellant/Cross Respondent Hillside, and therefore the fee for such
preparation has already been paid.

NOTICE OF CROSS APPEAL - 3
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(c)

That the Cross-Appellant filing fee has been paid.

(c)

That service has been made upon all parties required to be served

pursuant to Rule 20.
DATED this ~ day of March, 2010.
ANDERSON, JULIAN & HULL

LLP

.~L~~

By

Brian K. Julian, Of the Firm
Attorneys for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 10 day of March, 2010, I served a true and
correct copy of the foregoing NOTICE OF CROSS APPEAL by delivering the same
to each of the following attorneys of record, by the method indicated below,
addressed as follows:
Ron T. Blewett
CLARK AND FEENEY
The Train Station, Suite 201
13th and Main Streets
P.O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208) 743-9516
Facsimile: (208) 746-9516

1
1
[ ]
[<]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

A ttorneys for Plaintiff

Brian K. Julian

NOTICE OF CROSS APPEAL - 4
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

HILLSIDE LANDSCAPE CONSTRUCTION, )
INC., an Idaho corporation,
)
)

Plaintiff,
v.

)
)

CASE NO. CV09-02S11
OPINION AND ORDER
ON MOTION FOR COSTS
AND ATTORNEY FEES

)

)

CITY OF LEWISTON, an Idaho municipal
corporation,

)
)
)

Defendant,

)

This matter is before the Court on Defendant's Motion for Attorney's Fees and Costs.
The Court heard oral arguments on the matter on March 4,2010. Plaintiff Hillside Landscape
Construction was represented by attorney Ron T. Blewett. Defendant City of Lewiston was
represented by attorney Brian K. Julian. The Court, having read the motion, briefs, and
affidavits submitted by the parties, having heard oral arguments of counsel, and being fully
advised in the matter, hereby renders its decision.

Hillside Landscape v. City or Lewiston
Order on Motion for Costs and Fees
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PROCEDURAL BACKGROUND AND ANALYSIS
On December 29,2009, the Court entered its Opinion and Order denying Plaintiffs
Complaint for Injunctive, Declaratory or Other Relief. Judgment was entered on January 7,
2010. On February 4,2010, Defendant City of Lewiston filed a Motion for Attorney's Fees and
Costs pursuant to I.C. § 12-117 and I.R.C.P. 65(c). Defendant seeks $58.00 in costs as a matter
of right, $570.17 in discretionary costs and $6,379.50 in attorney's fees'.

(1) ATTORNEY'S FEES UNDER I.C. § 12-117

Idaho Code § 12-117 reads in relevant part:
Unless otherwise provided by statute, in any administrative or civil judicial
proceeding involving as adverse parties a state agency, a city, a county or other
taxing district and a person, the court shall award the prevailing party reasonable
attorney's fees, witness fees and reasonable expenses, if the court finds that the
party against whom the judgment is rendered acted without a reasonable basis in
fact or law.

I.c. § 12-117(1).
Reasonable fees and costs must be awarded to the prevailing party under I. C. § 12-117( 1)
only when a court finds the non-prevailing party acted without reasonable basis in law or fact. In
the instant matter, the Court cannot say Plaintiff Hillside Landscape acted without a reasonable
basis in law or fact. The issue in the litigation was one of first impression under I.C. § 67-2805,
a statute the Court found to be poorly drafted and facially contradictory, requiring careful
examination of the statute as a whole to determine differences between the two biddings
processes available to political subdivisions. Because the bid procedure statute is less than a
model of clarity, the Court is unable to find Plaintiff acted without reasonable basis in law or fact
when it challenged the City of Lewiston's award of the construction project.
I Counsel for Defendant appears to be requesting an additional $687.50 in fees related to the fees issues. However,
the Court finds the affidavit unclear.

Hillside Landscape v. City or Lewiston
Order on Motion for Costs and Fees
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(2) ATTORNEY'S FEES UNDER I.R.C.P. 65(c)
Rule 65(c) of the Idaho Rules of Civil Procedure provides in relevant part:
No restraining order or preliminary injunction shall issue except upon the giving
of security by the applicant, in such sum as the court deems proper, for the
payment of such costs and damages including reasonable attorney's fees to be
fixed by the court, as may be incurred or suffered by any party who is found to
have been 'wrongfully enjoined or restrained. No such security shall be required of
the state or of any political subdivision, or of an officer or agency thereof.

Idaho's appellate courts have held that in order to receive an award for attorney's fees
from a bond under LR.C.P. 65(c), an itemization of services performed in connection with the
preliminary injunction and those related to other aspects of the litigation must be provided.
Phoenix Aviation v. MNK Enterprises, Inc., 128 Idaho 819, 825, 919 P.2d 348 (Ct.App.1996). In
the instant matter, Defendant has provided the Court with only a general statement as to
attorney's fees. In the Affidavit of Stephen Adams in Support of Motion for Attorney's Fees and
Costs, attorney Adams provides two categories for fees, the first is captioned "Time Billed up to
and including TRO hearing (December 21,2009)", consisting of fees amounts for each of the
two attorneys working on the case. The second category is captioned "Total Time Billed on
Case to Date of Motion for Attorney's Fees", which then lists amounts for each attorney.
Attorney Adams then states in narrative that it is estimated fees in the amount of$687.50 will be
incurred by the Defendant for preparation and collection of fees from Plaintiff.
The Affidavit of attorney Adams does not provide the Court with a clear segregation of
fees attributable to the preliminary injunction. The record offered by Defendant's counsel is
simply too general for the Court to make a determination on the issue of fees, as it appears fees
listed cover the entirety of the attorney/client relationship. Therefore, the Court finds the
Defendant has failed to meet its burden under LR.C.P. 65(c) that would allow the Court to award
attorney's fees.
Hillside Landscape v. City or Lewiston
Order on Motion for Costs and Fees
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(3) COSTS

Defendant City of Lewiston seeks discretionary costs for photocopying and travel
expenses. Defendant offered the Court no basis as to why such costs were necessary and
exceptional costs reasonably incurred, as required under LR.C.P. 54(d)(1)(D). The Court has
been provided no information as to what documents were photocopied or why. In addition, the
COUli is unable to find travel expenses for out of town counsel necessary or reasonably incurred

where Defendant chooses to retain counsel from outside the local area.
The Court finds Defendant City of Lewiston is entitled to costs as a matter of right under
LR.C.P.54(d)(1)(C).

ORDER
Defendant City of Lewiston is entitled to costs as a matter of right in the amount of
$58.00 pursuant to LR.C.P. 54(d)(1)(C).
Defendant City of Lewiston's motion for discretionary costs and attorney's fees is hereby
DENIED.

Dated this

Hillside Landscape v. City or Lewiston
Order on Motion for Costs and Fees

/

I.e

day of March 2010.

4
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CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing OPINION & ORDER was:

___ hand delivered via court basket, or

~_

__ mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this
March, 2010, to:

Ron Blewett
~
PO Drawer 285
Lewiston, ID 83501

t'

1& ~ay of

~c..A-

Brian Julian
PO Box 7426
Boise, ID 83707-7426

Hillside Landscape v. City of Lewiston
Order on Motion for Costs and Fees
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF NEZ PERCE

HILLSIDE LANDSCAPE CONSTRUCTION,
INC, an Idaho Corporation,
Plaintiff-Appellant,
Cross Respondent,
SUPREME COURT NO. 37398-2010
CERTIFICATE OF EXHIBITS

v.

CITY OF LEWISTON, an Idaho
Municipal corporation,
Defendant-Respondent,
Cross Appellant.

I, DeAnna P. Grimm, Deputy Clerk of the District Court of
the Second Judicial District of the State of Idaho,

in and for

Nez Perce County, do hereby certify that the following list is a
list of the exhibits offered or admitted and which have been
lodged with the Supreme Court or retained as indicated:

IN WITNESS WHEREOF I have hereunto set my hand and affixed the
seal of the Court this

fA

day of April 2010.

PATTY O. WEEKS, Clerk

By

Jtiw..~
Deputy

CERTIFICATE OF EXHIBITS
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Date: 4/12/2010

District Court - Nez Perce

Time: 10:16 AM

Exhibit Summary

Page 1of2

User: DEANNA

Case: CV-2009-0002511
Hillside Landscape Construction Inc vs. City Of Lewiston
Sorted by Exhibit Number
Storage Location

Number

2

3

4

5

6

7

8

Description
Plaintiff's Exhibit #A--ISPWC Advertisement for Bids--Admitted:
12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiff's Exhibit #B--Statement of
Contractor's
Qualifications--Admitted: 12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiff's Exhibit #C -- First
Hillside Bid Objection Correspondence to Joy Schwank
from Cliff Yochum-- Admitted:
12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiff's Exhibit #0 -- Response
to First Bid Objection Correspondence to Cliff Yochum
from Don Roberts --Admitted:
12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiff's Exhibit #F
--Correspondence to Lynn Moss
from Rick Robbins/RRI Inc.
Consultant --Admitted: 12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiff's Exhibit #G-- Lewiston
Parks and Recreation Bid
Evaluation Memorandum by Lynn
Moss --Admitted: 12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiff's Exhibit #H--City of
Lewiston Notice to all bidders of
the Bryden Canyon Golf Course
Irrigation System Replacement
Project Re-Bid -- Admitted:
12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiff's Exhibit #1 --Second
HiHside Objection Correspondence to Joy Schwank
from Ron Blewett -- Admitted:
12-21-09
(TRO/Preliminary Inunction
Hearing)

CERTIFICATE OF EXHIBITS

Result

Property Item Number

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Destroy
Notification
Date

Destroy or
Return Date
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Secon

User: DEANNA

icial District Court - Nez Perce

Time: 1d:16 AM

Exhibit Summary

Page 2of2

Case: CV-2009-0002511
Hillside Landscape Construction Inc vs. City Of Lewiston
Sorted by Exhibit Number
Storage Location

Number
9

10

11

12

13

14

15

Description
Plaintiffs Exhibit #J -- City's
Written Basis for Rejection of
Hillside Bid
Admitted: 12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiffs Exhibit #K -- Third
Hillside Objection Correspondence to Kari Kuchmak
from Ron Blewett -- Admitted:
12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiffs Exhibit #L -- PWLB
Cannot Take Appeal Correspondence to Cliff Yochum
from Jean Frenette --OFFERED
AND REJECTED: 12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiffs Exhibit #M -- Attempted
Appeal to PWLB Correspondence to Jean Frenette
from Cliff Yochum -- OFFERED
AND REJECTED: 12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiffs Exhibit# N -- Selection
from Idaho Standards for Public
Works Construction Sections 4.04
and 4.05 -- Admitted: 12-21-09
(TRO/Preliminary Injunction
Hearing)
Plaintiffs Exhibit #0 -- E-mail from
Joy Schwank to Cliff Yochum with
attached copy of Landscapes
Unlimited's Re-Bid of 10/20109
--Admitted: 12-21-09
(TRO/Preliminary Injuncrm
Hearing)
Plaintiffs Exhibit #P -- Hillside
Landscape Construction, Inc.'s
Re-Bid
Admitted: 12-21-09
(TRO/Preliminary Injunction
Hearing)

CERTIFICATE OF EXHIBITS

Result

Property Item Number

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Not Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Not Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Admitted

On Appeal to Deanna 31

Assigned to:

Blewett, Ronald T

Destroy
Notification
Date

Destroy or
Return Date
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

HILLSIDE LANDSCAPE CONSTRUCTION,
INC, an Idaho Corporation,
Plaintiff-Appellant,
Cross Respondent,
SUPREME COURT NO. 37398-2010
CLERK'S CERTIFICATE

v.

CITY OF LEWISTON, an Idaho
Municipal corporation,
Defendant-Respondent,
Cross Appellant.

I, DeAnna P. Grimm, Deputy Clerk of the District Court of
the Second Judicial District of the State of Idaho, in and for
the County of Nez Perce, do hereby certify that the foregoing
Clerk's Record in the above-entitled cause was compiled and bound
by me and contains true and correct copies of all pleadings,
documents, and papers designated to be included under Rule 28,
Idaho Appellate Rules, the Notice of Appeal, any Notice of CrossAppeal, and additional documents that were requested.
I further certify
1. That all documents,

x-rays, charts, and pictures offered

or admitted as exhibits in the above-entitled cause, if any,
will be duly lodged with the Clerk of the Supreme Court with
CLERK'S CERTIFICATE
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any Reporter's Transcript and the Clerk's Record, as
required by Rule 31 of the Idaho Appellate
IN WITNESS WHEREOF I have hereunto set my hand and affixed
the seal of said court this

/;4

day of

April 2010.

PATTY O. WEEKS, Clerk

By
Deputy Clerk

CLERK'S CERTIFICATE
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

HILLSIDE LANDSCAPE CONSTRUCTION
INC, an Idaho Corporation,
Plaintiff-Appellant,
Cross Respondent,

SUPREME COURT NO. 37398-2010

v.

CERTIFICATE OF SERVICE
CITY OF LEWISTON, an Idaho
Municipal Corporation
Defendant-Respondent,
Cross Appellant.
I, DeAnna P. Grimm, Deputy Clerk of the District Court of
the Second Judicial District of the State of Idaho, in and for
the County of Nez Perce, do hereby certify that copies of the
Clerk's Record, Supplemental Clerk's Record and Reporter's
Transcript were placed in the United States mail and addressed to
Brian Julian, POBox 7426, 250 South Fifth St, Suite 700, Boise,
ID 83707-7426 and hand delivered by Valley Messenger Service to
Ron Blewett at the
this

~ay of~e

tation, Suite 201, Lewiston, ID

83501,

2010.

1

CERTIFICATE OF SERVICE

~/7

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
the seal of the said Court this

day of

~

PATTY O. WEEKS
CLERK OF THE DISTRICT COURT

Deputy Clerk

2

CERTIFICATE OF SERVICE

